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1. THE HISTORY OF THE PROJECT / THE 
DELAY OF IMPLEMETING SOLVENCY II

Solvency II system presents a radical renewal of 
the EU insurance1 supervision. It was the number 
one theme of discussion over the last ten years in the 
European insurance world. Solvency II constitutes 
the contribution of the insurance sector to the EU 
fi nancial integration within the single market and to 
EU competitiveness. It aims to meet the changing needs 
of the economy and the society.

Applying the so called Lamfalussy process, Solvency 
II at fi rst recasts and replaces all the 13 existing related 
Directives with a unique framework Directive including 
numerous new rules which introduce an overall new 
approach on insurance supervision, particularly on 
solvency issues.

The original text of the Solvency II Directive 
2009/138 was approved by the European Parliament 
on 22.4.2009, about the same time as the de Larosière 
report on the necessary changes on the EU fi nancial 
supervisory framework related to the fi nancial crisis 
was presented. With a delay of four years the Directive 
was implemented into national laws on 01.01.2016.2

A number of changes, in particular the extended 
supplements introduced with article 2 of the 
Omnibus II Directive (2014/51) amending several 
Directives in respect of the powers of the European 
Supervisory Authorities – ESA (European Insurance 
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and Occupational Pensions Authority – EIOPA and 
European Securities and Markets Authority – ESMA), 
was the reason why the launching of the Directive’s 
enacting was postponed four times until its fi nal 
implementation to the EU Member States (MS). Th e 
changes that Omnibus II brought were particularly in 
order to include in Solvency II the new rules imposed 
for EIOPA, the European Insurance and Occupational 
Pension Authority and for the other two European 
Supervisory Authorities (ESAs, i.e. the European 
Banking Authority – EBA and the ESMA), that were 
created on the basis of the de Larosière report, along 
with the delegated acts and regulatory technical 
standards.
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2. SOLVENCY II IS NOT A RESPONSE 
TO THE FINANCIAL CRISIS

Solvency II is a huge and ambitious project initiated 
by the European Commission as part of the fi nancial 
services action plan 1995–2005, the works of which 
commenced mainly aft er the implementation of the 
codifi ed (recast) life insurance Directive 2002/83. Th e 
fi rst draft  of the Solvency II Directive was presented 
by the Commission on 10.7.2007, thus, Solvency II 
Directive had preceded as the initiative for it was 
not due to the fi nancial crisis. Subsequently, aft er the 
presentation of that draft  the European legislator had 
to deal with the arisen fi nancial crisis and introduced 
some changes in the draft .

Insurance industry was particularly hit in credit 
and suretyship insurances including long-term life 
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insurances and unit linked products, as well as in the 
low-interest risk which is still one of the biggest threats 
to the insurance industry. Some of the main changes of 
the structure of the supervisory system are not tailor-
made only for the insurance sector; they are rather 
part of the overall changes and the new approach 
in the European financial supervisory framework 
is aligned with the G20/ FSB/ Basel resolutions that 
were generated by the international fi nancial crisis. 
Th e EU proceeded with the creation of the European 
System of Financial Supervisors (ESFS) comprising 
of the three mentioned ESAs. Th us, for the fi rst time, 
insurance supervision is in substance integrated 
in the overall fi nancial supervision, including the 
banking and investment fi rms. However, all main 
specifi c characteristics of the Solvency II and the 
notable changes in supervision and in organization law 
provisions, applied exclusively to the insurance sector, 
which in many aspects clearly diff er from the ones 
applied to the banking and investment services sectors. 

3. SOLVENCY II VS SOLVENCY I

Th e Solvency I minimum harmonisation insurance 
Directives (such as the Directives on legal aid, tourist 
assistance, legal expenses insurance, reorganization and 
winding-up of insurance undertakings) prior to being 
replaced by Solvency II Directive were not known as 
Solvency Directives. Th e name Solvency I is used in 
contrast to Solvency II and refers to the life and non-
life Directives aft er their amendments by the Directives 
2002/12 and 2002/13 respectively which referred to the 
improvement of the solvency margin requirement of 
the old system.

Solvency I Directives, were supplemented by 
national legislations which in turn fragmented and 
hindered the function of the internal market, whereas 
Solvency II is a full harmonisation Directive, deterring 
the national legislators’ appetite for introducing 
supplementary national rules, given that even 
secondary legislation and guidelines are issued by the 
Commission. Solvency I was incapable of tackling the 
new challenges, was lacking transparency and adequacy 
as to internal governance of insurance companies 
and was one-dimensioned in regard to the risk that 
the insurance companies face overall. Solvency I used 
to rely the capital requirements on the number of the 
policies rather than on the risk inherent in them; the 
supervision was orientated on the quantitative rather 
than on the qualitative basis. Th e old regime did not 
deliver at the level of expectations and resulted on 
the one hand to the insurance companies’ occasional 

failure of acquiring solvency adequacy, despite the 
fact that they had followed the rules, a phenomenon 
which peaked amidst the fi nancial crisis and on the 
other hand, to the insurance companies’ obligation of 
restricting their freedom of investment of capital in the 
market by protective measures on several occasions 
where this could be avoided. It should be noted, that 
contrary to what the term “solvency” indicates, it is 
reported that stakeholders broadly conclude that the 
quality level of management and risk decisions are the 
main causes of insurance sector failures and not the 
inadequate capitalisation.

Solvency II removes these obstacles by introducing 
a risk-sensitive approach and it intends to further 
strengthen and repair the EU’s supervisory framework. 
In addition, Solvency II does not only stand as the new 
regime of the Solvency Capital Requirement (SCR) 
but more than that, it includes the ensemble of the 
rules for the supervision of the European insurance 
undertakings.

One of the most important innovations of Solvency 
II is the change on the behavior of the insurance 
companies towards their internal functions. 

4. SOLVENCY II FOLLOWS THE LAMFALUSSY 
PROCESS

Th e Solvency II system refers to three tasks according 
to the “Lamfalussy process”: Th e task of setting the rules, 
the task of uniformly interpreting and applying the 
rules and lastly, the task of supervising the successful 
harmonisation of law. Th e Solvency II system is built 
on four levels. Th e Solvency II framework-Directive 
belongs to the fi rst level of the Solvency II system, 
while at the second one the European Commission 
adopts implementing measures ensuring that technical 
provisions can be kept up to date with market 
developments. For this purpose the Commission based 
on articles 290 and 291TFEU issues delegated acts on 
non-essential elements of the Directive, including the 
issuance of the important delegated Regulation 2015/35, 
which was amended by the delegated Regulation 
2016/467, as well as acts that introduce uniform 
conditions for implementing EU law (implementing 
acts). At the third level expert committees are 
formed with view to advise the national supervisory 
Authorities on interpretation issues, comparing the 
practices of national supervisory Authorities and in 
order to contribute to the uniform interpretation and 
application of Union law on supervision of insurance. 
Based on such advice, EIOPA issues guidelines that are 
addressed to the national Supervisory Authorities, which 
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in turn adopt the guidelines aft er a special “amicable” 
proceeding is followed by them. At the fourth level, the 
Commission oversees the uniform implementation 
of EU law in collaboration with the MS, along with the 
market stakeholders and the experts mentioned in the 
third level.

5. THE STRUCTURE OF SOLVENCY II 
DIRECTIVE

It is well known that the Solvency II Directive is 
constructed on “three pillars” following the Basel II 
model for banks. Th e fi rst pillar refers to the capital 
adequacy requirements (the so called quantitative 
requirements). Th e second pillar is the system of 
governance (the so called qualitative requirements), 
which requires, among others, four main functions, 
separate from each other: the risk management, 
the actuarial function, the internal audit and the 
compliance function. If the company outsources any 
of its operations, the outsourcing function must be 
in place as well. All these rules also partly apply, and 
with certain additional separate rules on the insurance 
groups. Th e third pillar has to do with the market 
transparency one, which refers to information being 
made available to the public and to reporting rules to 
the supervisory Authority.

It should be mentioned that the content of the three 
pillars, even though it encompasses new supervising 
rules, was not unknown in the old system. Actually, 
quantitative requirements were important core of the 
old system of supervision but based on a diff erent 
approach. Comparatively, the obligation to diff use 
information to the public was restricted.

Th e provisions of the Solvency II Directive are not 
strictly categorised in specifi c pillars; further a large 
number of provisions either belong to more than one 
pillar- or does not belong to any pillar at all.

6. RISK BASED DIRECTIVE

Th e Solvency II system introduces a new risk-based 
solvency regime for the inscos taking into account 
not only the intensity and quantity of the risk but also 
its quality. Th e main feature of the new regime is the 
inclusion in the capital requirements of all kind of risks 
that could aff ect the solvency of the company, which 
was not the case in the former regime. For this purpose, 
Solvency II has categorized several risks that inscos face 
which have to be considered not only for the counting 
of the regulatory capital, but also for their technical 

provisions, which in turn aff ect the underwriting policy, 
especially regarding the liability and long-tail insurance 
policies. A minimum confi dence level for regulatory 
purposes is introduced so that to be possible to face 
even the most extreme adverse circumstances that may 
adversely eff ect the company’s solvency, up to a situation 
that could occur 0,5 % over a one-year period, meaning 
a confi dence level of 99,5% (value-at- risk measure). Th is 
does not mean that Solvency II accepts that one out of 
two hundred inscos is expected to go into insolvency 
yearly, but it means that the insco has suffi  cient solvency 
capital to face extremely adverse circumstances the 
possibility of which occurring is 0,5%.

Additionally, in order to have a realistic view of the 
capital requirements of a solo insco that belongs to an 
insurance group or conglomerate, the overall fi nancial 
situation of all the members of the group must be taken 
into consideration.

On this regard, the system of the so called own 
risk and solvency assessment, introduced by EIOPA 
guideline Bos-14-259-28.01.2015, is an important tool 
for a risk sensitive approach, which has to govern all the 
decisions of inscos related to management of fi nancial 
issues. It provides, among others, that directors and 
offi  cers of inscos must be aware of all the risks which 
the company faces, regardless, of whether these are risks 
which have to be considered in the SCR or whether 
these can be quantifi ed.

7. TRANSPARENCY

Further, in order to enhance the market 
transparency, the new regime introduces information 
publicly disclosed by fi nancial reporting. Th e market 
transparency is a priority task for the Financial Stability 
Board (FSB), since, among others, it enhances investors’ 
trust. And it should be noted, that transparency is not 
an aim in itself, which would result in defamation or 
any similar damage to the inscos. It must occur in order 
to serve the main essence of the regulatory framework’s 
objective, which is the protection of the policyholder 
and the benefi ciary of the insurance money. 

8. THE RULES OF THE SOLVENCY II SYSTEM 
AND THEIR NATURE IN GENERAL

Both the old and the new systems aim fi rstly at the 
protection of the policyholder and the benefi ciary of 
the insurance money but the new one aims at further 
improving the level of protection via modern rules 
given the experience EU has gained so far. Th e rules 
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while the rules of the whole Solvency II system are 
partly of a fi nancial management nature, which then 
transformed mainly into legal technical rules at the 
second level. A reason that the fi rst level incorporates 
principle-based rules is reported to be the result of 
the EU’s eff ort to gain unanimous acceptance of the 
Directive by all MS, since it would have been diffi  cult 
to obtain acceptance on such extensive provisions that 
are included in it.

On the other hand, assets and liabilities have to be 
measured on their market value and the regulatory 
capital has to correspond to the so called “economic 
capital” in order to be able to confront the most adverse 
fi nancial circumstances. In this way, the supervision 
becomes more fl exible in order to be closer to the 
fi nancial reality and thus, better protect the fi nancial 
soundness of the supervised company so as to benefi t 
the policyholders.

Th e principle of continuance of the insurance 
undertaking is further improved by a set of rules. Th is 
principle is the lens under which the risk and operation 
shall be processed, and this is also for avoiding narrow 
focus of management on temporary goals.

9. SOLVENCY II DIRECTIVE AS A PRINCIPLE 
– BASED LAW

Th e Solvency II Directive includes broad headings 
and general policy principles which constitute 
the “principle-based law”, according to the UK 
supervisory Authority practice, which in this 
respect was adopted by the EU law. It is not a “rule-
based law”. Principle-based law’s characteristic is 
the frequent usage of indeterminate legal concepts, 
such as “reasonable”, “appropriate”, “disproportional”, 
“adequate”, “risk strategy”, “politics” etc. Nonetheless, 
at the second level the indeterminate legal concepts 
become partly determinate via rules that have technical 
attributes. Th e Lamfalussy process separates the main 
rules of the Directive from the technical ones included 
in the delegated and implementing acts and EIOPA 
Guidelines. 

However, it is not always clear which of the rules 
are deemed to be listed at the fi rst level or the second 
level, while there are still rules at the second level with 
indeterminate legal concept. 

One advantage of this system is that it makes it 
possible to consider the individual risk profi le and 
fi nancial situation of the supervised inscos and thus 
supervision gets more efficient and prevents the 
application of the same rules in diff erent situations as 

it was the case with the “one model fi ts all” rule of the 
previous system. In this way, capital is released from 
the undertakings, and is not so much conditioned by 
rules making it more available for investment options. 
It should be noted though that the new system provides 
the supervisory Authority with much greater decision 
making powers than in the past and restricts the rights 
of the insurance undertakings in some ways, but at the 
same time, inscos are protected by the proportionality 
principle applied as a major interpretation method of 
the Solvency II rules, so that the content and form of 
the action of the Authority to be in keeping with the 
aim pursued. 

10. NEW RULES, NEW NAMES, NOT A SIMPLE 
EVOLUTION OF THE EXISTING ONES

If you compare the old system, as regards capital 
adequacy, to the new one, it is similar only in terms of the 
amounts of own capital which the insurance undertaking 
must possess in order to be licensed and operate in the 
insurance classes it chose to operate. Everything else 
has changed, even the names. Th e institution of the 
solvency margin, founded at European level in 1973, 
is renamed into solvency capital requirement (SCR) 
and is regulated in a diff erent way, the analysis of which 
exceeds the scope of the present report, and additionally 
it does not include important legal issues. Th e aim of 
the SCR is for the company to be able to encounter all 
possible kinds of risks which the experts divide for 
supervision purposes, mainly in underwriting (life, 
non life, health, including reserving) market, credit, 
operational (including legal) and counter party risks, as 
well as in subcategories of risks. Th e old structure of the 
guarantee capital, which is now called minimum capital 
requirement (MCR), has also changed.

Th e new regime gives the utmost attention to the 
quality of the risk by introducing a set of detailed 
sophisticated rules which also aff ects the quantitative 
solvency requirements.

Solvency II introduces a risk-oriented management 
of the insurance companies. In order to work 
successfully, the risk must be foreseeable; but this is 
not possible, if there is no legal basis specifying what 
is foreseeable. Otherwise, the framework rule might 
apply arbitrarily. 

11. NSCOS AND BANKS 

Inscos are entitled to work on the basis of either a 
standard model provided by the corpus of regulation, 
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70 or implement their own internal model which must be 
approved by the supervisor. On the contrary, banks do 
not work on the basis of such models. Th e insurance 
undertaking is more vulnerable to illiquidity 
compared to a bank: in a crisis or similar-to-crisis 
situation, policyholders tend to surrender their life 
insurance policies, or their unit-linked policies, 
which is not the case with bank deposits, in the sense 
that a bank-run would happen in more extreme 
circumstances. In other words, the investor will 
prefer to take the assets from the insurance company 
and deposit it in a bank. In addition, the supervision 
purpose of banks diff ers to that of (re)inscos, as well as 
the risk situation and the business plan, and while both 
commonly face market and operational risks.

12. EVALUATION OF ASSETS AND 
LIABILITIES, PRUDENT INVESTOR 

PRINCIPLE

As regards to the evaluation of assets and liabilities, 
the following important new rules apply: Assets shall 
be valued at the amount for which they could be 
exchanged between knowledgeable willing parties in an 
arm’s length transaction, while liabilities shall be valued 
at the amount for which they could be transferred, or 
settled, between knowledgeable willing parties in the 
same type of transaction. With respect to investment 
rules, the emphasis is given to the prudent investor 
principle which is stressed in the law and replaces the 
limits on the nature and extent of admissible assets of 
the Solvency I regime.

13. THE DELEGATED REGULATION 2015/35 
AS AMEDED BY 2016/467

Delegated Regulation 2015/35 of the second level 
is an important and very extended supplement to 
Solvency II Directive. Right aft er the implementation 
of Solvency II Directive, the Commission issued the 
further delegated Regulation 2016/467 that contributes 
to the EU goal to promote private fi nancing for strategic 
investments and to the materialisation of the European 
target of the Capital Markets Union which in turn aims 
at promoting investment in infrastructure projects by 
non-banking fi nance. It is true that prudent person 
principle of the Solvency II, which has partly replaced 
the quantitative restrictions of the old system, releases 
the investment option of the inscos, although the 
consideration of SCR can lead to more conservative 
choices. Th e new Regulation introduces rules that 

permit (re)inscos, under certain conditions, to invest 
capital designated for the insurance provisions and 
own capital, for infrastructure projects, but these 
conditions provide a protection against the voluntarily 
exaggerative conservative options. It is expected 
that, European inscos being the biggest institutional 
investors in the EU, with investments of 8.4 trillion in 
2015, will contribute signifi cantly to the improvement 
of infrastructure projects in the EU. 

14. INTERNATIONAL ASPECTS

International Association of Insurance Supervisors 
(IAIS) has adopted principles of Solvency II, such as 
the value-at-risk principle, which raises confi dence 
level up to 99,5%.

As regards to the insurance groups, the IAIS 
considers that the group-wide supervisor should have 
suffi  cient authority and power in order to coordinate 
and disseminate the essential information needed for 
reviewing and evaluating risks and assessing solvency 
on a group-wide basis. A group-wide supervisor 
ultimately should be responsible for ensuring eff ective 
and effi  cient group-wide supervision. Th e Solvency II 
rules on supervision of insurance undertakings in a 
group are a considerable improvement in this respect. 

It should be mentioned that the Commission 
decisions apply the equivalence status to third party 
jurisdictions, such as Japan, the US, Brazil, Canada, 
Australia, Switzerland.

15. FURTHER LEGAL ISSUES ARISEN OUT OF 
SOLVENCY II

As mentioned, the rules of Solvency II have 
strengthened the element of fi nancial management 
in the system of supervision, to the extent that the 
legal control is made part of the discipline of risk-
management. Nevertheless, there are still a number of 
legal issues that need to be processed, such as whether 
the delegated acts are within the ambit of the delegated 
powers.

Th e Directive and the delegated/implementing acts 
impose obligations on directors, which, in turn, raise 
the question of respective new liabilities of directors 
towards insured persons, third parties, shareholders. 
However, the civil liability is based on the National, 
non-harmonised rules. Th e business judgement rule 
applies without any change, even aft er Solvency II. 

Almost all provision of the Solvency II Directive 
include reinsurance undertakings BUT it needs to be 
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71 mentioned that those undertakings have for the fi rst 
time been regulated in the EU, in a similar way to the 
insurance undertakings by the reinsurance Directive 
2005/68 (transposed in the MS at the end of 2007). 
Th us the experience gained as to the EU insurance 
supervisory legal framework from the early 90s 
onwards, which led to the new regime, had marginally 
referred to reinsurance undertakings which were not 
catered for in the respective regulations. 

Small (non exempt by Solvency II application) inscos’ 
concerns as to the considerable regulatory burden of 
the new system are hoped to be counterbalanced by the 
application of the proportionality principle. However, 
the proportionality principle is no cure for alleviating 
the disadvantage of small inscos as against the bigger 
ones, which have a more diversifi ed portfolio and for 
this reason they have better access to the system of 
mitigation of risk. 

SUMMARY

Th e original core of Solvency II is not to respond to 
the fi nancial crisis, but to radically change the system of 
the insurance supervision. Th e focus of the new rules 
is oriented towards the qualitative and not only the 

quantitative criterion, as was the case with the Solvency 
I regime. Th e Framework Directive 2009/138 is the 
fi rst out of fi ve levels which constitute the Solvency 
II system according to the Lamfalussy process. Th e 
Directive rather features principles than concrete 
rules requiring specific actions (principles based 
law). Th e second level includes the delegated and the 
implementing acts, which specify the abstract rules of 
the Directive, while the third level consists in advising 
the national supervisory Authorities. Th e role of EIOPA 
is signifi cant in issuing the guidelines addressed to 
national supervisory Authorities, which are adopted 
not compulsory by the Member States but rather with 
amicable proceedings. Th e fourth level relates to the 
eff ort for a uniform implementation of EU law.

Th e Directive is based on a three-pillar-system 
introduced by the Basel II model for banks. It is 
important that the second pillar on governance includes 
four separate functions (risk management, actuarial 
function, internal audit and compliance function). It is 
also worth mentioning, that the new rules on market 
transparency enable customers to be better informed 
about the fi nancials of insurance undertakings. 

Another main feature of the system is that 
supervision includes capital requirements as regards 
all kinds of risk that could aff ect the solvency of the 
company, which was not the case in the former regime. 

EU Directive 2009/138 on the taking-up and pursuit of the business of Insurance and Reinsurance – A general...


