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Abstract 

The ongoing process to amend the EU Directi-
ve on insurance mediation is an opportunity to address 
certain issues that have arisen with respect to so-called 
bancassurance operators. The essay wants to expose 
these issues, compare with \vhat has been found in EU 
documents suggesting possible solutions or highlig-
hting gaps that require further investigation. 
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According to Whereas n. 9 of the Directive 
2002/92/EC on insurance mediation (hereinafiter: 
IMD), various types of persons or institutions, such 
as agents, brokers and "bancassurance" operators, 
can distribute insurance products because equality of 
treatment between operators and customer protection 
requires that all these persons or institutions be cove-
red by the IMD. 

Under this principle bancassurance operators 
have the right to have access to insurance mediation 
by acquiring the status of insurance intermediaries 
like other "full time" operators such as agents and 
brokers. In this way, the IMD exceeds the resistance 
to the eligibility of such operators as insurance inter-
mediaries, which had emerged in several Member 
States under the previous Directive 77/92/EEC. 

Therefore, Member States cannot reasonably 
be prevented these operators from carrying out the 
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insurance mediation as defined in the IMD, nor pro-
hibit pursuing this activity in their territories to ope-
rators established in other Member States. 

The IMD, however, gives no definition of 
"bancassurance operators" in accordance with the 
decision to focus the definition of "insurance inter-
mediary" vvithout providing definitions of various 
categories of intermediaries. Therefore these opera-
tors are defined differently by each Member State, 
which may include or exclude certain financial inter-
mediaries. Although the IMD requires all natural or 
legal persons who carry out insurance mediation to 
its rules except for specific exclusions, domestic le-
gislations may always exclude some of them the abi-
lity to carry it out. 

Moreover, IMD allows to bancassurance 
operators to gain a "dual" capacity because they add 
to their typical activities (e.g. banking, investment 
services) insurance mediation. Under this dual capa-
city, these operators might pursue the insurance me-
diation abroad by way of establishment or provision 
of services, without carrying out their typical activi-
ties in the host Member State. This possibility, ho-
wever, may be excluded if an operator is not permit-
ted by the EU law or its own domestic law to pursu-
ing its main activity in other States. 

From the foregoing, IMD allows bancassu-
rance operators as defined by the Member States to 
pursue the insurance mediation fulfilling the rules 
laid down by the Directive. 

Because these operators carry out a principal 
professional activity other than insurance, professio-
nal qualifications required might be different from the 
other "full time" intermediaries. According to Article 
4 of the IMD, home Member States may adjust the re-
quired conditions with regard to knowledge and abi-
lity in line with the activity of insurance mediation 
and the products distributed, particularly if the princi-
pal professional activity of the intermediary is other 
than insurance mediation. In such cases, that interme-
diary may pursue an activity of insurance mediation 
only if an insurance intermediary fulfilling the condi-
tions of that Article or an insurance undertaking assu-
mes full responsibility for his actions. 

Unlike professional requirements, the IMD 
makes no distinction betvveen intermediaries from 
the requirements information to customers. Therefo-
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re, Articles 12 and 13 shall apply also with respect to 
bancassurance operators. 

The regulatory framework described above 
shows that agents, brokers and "bancassurance" ope-
rators should receive equal treatment by the Member 
States. Professional qualifications required of ban-
cassurance operators could be more loose than "full 
time" intermediaries, while requirements informa-
tion to customers is the same. 

Such a regulatory framework could be explai-
ned as follows with regards to bancassurance operators. 
Possible differences in the professional qua!ifications are 
justified because these operators are already subject to 
the rules of their own core business (e.g. banking, in-
vestment services), while the requirements information 
are the same because the same are the relationships that 
can arise with customers by bancassurance operators 
and "full time" intermediaries. 

Both of these explanations do not fully per-
suade. 

With regard to professional qualifications, 
employees of the bancassurance operators know the 
products related to the principal professional activity 
carried out. Therefore, they may know the characteri-
stics of those life insurance products in which the 
component of financial investment is prevalent on the 
insurance, but their knovvledge could not exist if com-
pared with non-life insurance products. Undoubtedly, 
the bancassurance channel has grown by distributing 
life insurance products. However, the emerging trend 
is to use this distribution channel also for non-life 
products. If equality of treatment between intermedia-
ries requires that bancansurance operators be covered 
by the IMD, customer protection needs of skilled pro-
fessionals in all various classes of insurance in which 
they operate. When the insurance offer is moving 
away from investment products, professional qualifi-
cations must be the same for all intermediaries. The-
refore, the above-mentioned provision of Article 4 of 
IMD on intermediaries whose principal professional 
activity is other than insurance mediation should be 
not applied to bancassurance operators. 

In addition, these operators are sometime the 
controlling shareholders of the insurers whose products 
they distribute, while other times they are among the 
main shareholders. Therefore, it might be a little useful 
to provide that they may pursue an activity of insuran-
ce mediation, if an insurance undertaking assumes full 

responsibility for his actions. It would be like saying 
that these operators are responsible for themselves be-
cause the deterrent effect of insurer's responsibility 
which requires the control of the insurer on the inter-
mediary - is likely to disappear or fade. 

The conclusion is that upcoming amendments 
to IMD should be ruled out that the professional quali-
fications of bancassurance operators are different beca-
use their principal activity is other than insurance. 

With reference to requirements information, 
the principle of equal treatment between "fiill time" in-
termediaries and those of bancassurance assumes that 
all such intermediaries are able to establish the same 
relationship with the customer, i.e. that the latter has no 
other dealings with intermediaries outside of insurance. 

However, a bank which acts as an insurance 
intermediary may also grant a loan and distribute an 
insurance coverage for the risk that affects the abi-
lity of the borrower/policyholder to repay the loan to 
the bank, or the guarantee provided to the bank. 

In these cases the bank may require the cu-
stomer to purchase the insurance product, making 
the granting of credit for that purchase. Moreover, 
the bank could also be a direct beneficiary of the in-
surance benefit arising under the coverage distribu-
ted in this way. Does this scenario bring out con-
flicts of interest for the bank? Does bank share this 
conflict with the other insurance intermediaries? 

IMD doesn't provide answers to these questi-
ons because a rule is missing on the conflict of interest. 

Whereas n. 19 states that IMD should specify 
the obligations which insurance intermediaries should 
have in providing information to customers, while Ar-
ticle 12 lays down a list of such information which is 
only functional to make known whether the insurance 
intermediary has a holding, direct or indirect, represen-
ting more than 10 % of the voting rights or of the capi-
tal in the insurance undertaking, or vice versa. 

However, a Member State may in this area 
maintain or adopt more stringent provisions which may 
be imposed on insurance intermediaries independently 
of their place of residence where they are pursuing me-
diation activities on its territory provided that any such 
more stringent provisions comply with Community 
law. Therefore a conflict of interest rule is left to each 
Member State, so that such regulation is only possible 
and may differ within the European Union. 
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The lack of a conflict of interest rule applies 
to all insurance intermediaries, not only the bancas-
surance operators. The forthcoming amendments to 
IMD probably also introduce harmonized rules on 
conflict of interest. 

The Consultation document on the Review 
of the Insurance Mediation Directive (IMD) prepa-
red by the Commission Staff points out that, from 
one hand, one of the objectives of the revision of the 
IMD should be to adopt clear and effective rules on 
conflicts of interests and transparency which affect 
the distribution of all insurance products, so that in-
surance intermediaries should be obliged to act ho-
nestly, professionally and in line with the interests of 
their customers. From the other hand, another objec-
tive of the revision of the IMD should be to establish 
a more robust EU disclosure framework which sho-
uld lead to a higher degree of harmonisation. 

This is certainly welcome and necessary to 
achieve an effective Single market. 

However, those just reported are conflicts that 
seem specific to bancassurance operators. The new 
IMD should take them into account by providing a rule 
that can neutralize even these specific conflicts. Unfor-
tunately, the above Consultation document does not 
mention anything about such conflicts. It "only" states 
that cconflict of interests can arise both in the relation-
ship between a broker and an insurance company and 
between a broker and third parties, such as asset mana-
gers. Therefore such conflicts of interests may compro-
mise the objectivity of the advice given to customers. 
Considering the fact that these sellers are ofiten enga-
ged in the provision of advice or other personalised ser-
vices, these conflicts of interests can have a direct im-
pact on the quality of the service, leading to policy hol-
ders buying unsuitable and overpriced products and le-
ading also to Iess competitive markets. 

The analysis provided by the Commission 
Staff is acceptable. However, failure to address the 
specific conditions related to the position of the bank 
to clients may be in conflict with the objective of en-
suring a level playing field for all intermediaries, as 
well as being detrimental to their clients. 

The conflict of interest noted above does not 
exhaust the critical issues arising from bancassuran-
ce operators. As far as transparency is concerned, the 
current IMD does not contain any provisions on re-
muneration and Member States are therefore free to 

impose their own remuneration requirements on sel-
lers of insurance products. 

On the suggestion of the investigation initia-
ted by the State of New York Public Prosecutor Elli-
ot Spitzer, the debate on the eligibility of contingent 
commissions has also begun in Europe. EU Com-
mission issued a Sector Inquiry on business insuran-
ce in 2007 where this aspect has been examined li-
mited to brokers, to conclude that the solutions 
adopted in this regard in the Markets in Financial In-
struments Directive (hereinafter: MiFID) are a ben-
chmark for future amendments to the IMD. 

The Consultation document of the Commis-
sion Staff suggests that the application of the high 
level principles concerning conflicts of interest and 
transparency both to insurance intermediaries and 
insurance undertakings could be considered. In this 
context, one option could be to use the MiFID Level 
1 regime as a starting point for the management of 
conflicts of interest, notably with regard to remune-
ration. In view of the Commission Staff, the sophi-
sticated MiFID regime for the identification, mana-
gement and disclosure of conflicts of interest provi-
des undertakings with some flexibility to determine 
the appropriate approach for their business, depen-
ding on its nature, size and comple^il^.1 

1 Here is Article 18 of MiFID level 1 related to the conflicts of interest 
"1. Member States shall require investment firms to take all 

reasonable steps to identify conflicts of interest betvveen 
themselves, including their managers, employees and tied 
agents, or any person directly or indirectly linked to them 
by control and their clients or betvveen one client and anot-
her that arise in the course of providing anv investment and 
ancillary services, or combinations thereof. 

2. Where organisational or administrative arrangements made by 
the investment firm in accordance with Article 13(3) to mana-
ge conflicts of interest are not sufficient to ensure, with reaso-
nable confidence, that risks of damage to client interests will be 
prevented, the investment firm shall clearly disclose the gene-
ral nature and/or sources of conflicts of interest to the client be-
fore undertaking business on its behalf. 

3. In order to take account of technical developments on financial 
markets and to ensure unifbrm application of paragraphs 1 and 2, 
the Commission shall adopt in accordance with the procedure re-
ferred to in Article 64(2), implementing measures to: 
(a) defme the steps that investment firms might reasonably be 

expected to take to identify, prevent, manage and/or disclo-
se conflicts of interest when providing various investment 
and ancillary services and combinations thereof; 
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The solutions provided by the MiFID, howe-
ver, don't seem totally helpful compared to the ban-
cassurance operators. These intermediaries, in fact, 
are oflten in a "tied" relationship with respect to insu-
rers because they hold controlling shares in their ca-
pital or vice versa. This could lead to the conclusion 
that a such distribution channel is "owned" by the 
insurer, so resulting in a failure to apply rules based 
on incentives paid to intermediaries by third parties 
as is set by MiFID, at least in the interpretation gi-
ven by the former committee CESR. The goal of le-
veling the playing field between insurance interme-
diaries and to protect clients can be reached taking 
into account also that the incentives paid to "proprie-
tary" networks, including bancassurance operators, 
may have the same effect on the independence of 
their advice of those paid by or to third parties. The-
refore, the upcoming amendments to the IMD, as the 
MiFID should not neglect this issue. 

Finally, reference to the solutions adopted 
by MiFID for the future regulation of the insurance 
mediation suggests paying attention to the following 
three questions: the investments packaged as life in-
surance policies, the definition of client and the out-
sourcing. They concern above all the bancassurance 
operators, although in principle also for other insu-
rance intermediaries. 

With regard to the first question, bancassu-
rance operators have historical!y been used as a di-
stribution channel for life insurance products in 
which the financial investment was most prevalent. 

According to Article 12, par. 3 of the IMD, 
prior to the conclusion of any specific contract, the in-
surance intermediary shall at least specify, in particular 
on the basis of information provided by the customer, 
the demands and the needs of that customer as well as 

(b) establish appropriate criteria for determining the types of con-
flict of interest whose existence may damage the interests of 
the clients or potential clients of the investment firm". 

2 According to Article 2 n. 25) of MiFID level I,"Tied agent" 
means a natural or legal person who, under the full and uncon-
ditional responsibility of only one investment firm on whose 
behalf it acts, promotes investment and/or ancillary services to 
clients or prospective clients, receives and transmits instructi-
ons or orders from the client in respect of investment services 
or financial instruments, places financial instruments and/or 
provides advice to clients or prospective clients in respect of 
those financial instruments or services. 

the underlying reasons for any advice given to the cu-
stomer on a given insurance product. These details 
shall be modulated according to the complexity of the 
insurance contract being proposed. 

The Consultation document noted above con-
siders that this provision does not deal adequately with 
the risk that insurance intermediaries doesn't act ho-
nestly, fairly and professionally in accordance with the 
best interests of their clients, when they are distributing 
investments packaged as life insurance policies. 

In view of the Commission Staff, in the con-
text of tied agents, the responsibility to act in the 
best interest of the client wouId remain with the in-
surance undertaking. It's unclear, however, if ban-
cassurance operators are considered as a tied agents 
when they are part of the same group (ftnancial con-
glomerate) of the insurer, while responsibility likely 
to be little useful for as mentioned above. 

Moreover, amendments to IMD need to ensure 
that the client receives information as regards the remune-
ration of the sellers, making clear the difference between 
the premium paid and the actual invested part of the pre-
mium. The Consultation document adds that remunera-
tion structures should not be such that they materially im-
pact on the ability of the intermediary to act in the best in-
terest of the client and should be structured in a way that 
effectively avoid or manage any conflicts of interest that 
may arise. These statements are acceptable. However, re-
muneration may not be the only factor that influences the 
bancassurance operator, especially if it acts within a fi-
nancial conglomerate which includes the insurer. 

It's also acceptable the other statement of the 
Consultation document. When providing investment 
advice for investments packaged as life insurance poli-
cies, the insurance intermediary should obtain the ne-
cessaiy information regarding the client's or potential 
client's knowledge and experience in the investment fi-
eld relevant to the specific type of product or service, 
his financial situation and his investment objectives. 
This information should be obtained so as to enable the 
firm to recommend to the client or potential client the 
investment services and ftnancial instruments that are 
suitable for that client or potential client. However, the-
re is also a need for extra warning when such policies 
are sold by banks. This is because customers don't of-
ten realise that they buy insurance together with the in-
vestment, and they rely on the fact that the bank would 
safeguard their interests. 
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The issue related to the information is strictly 
connected to the second question arising from the refe-
rence to MiFID, i.e. the definition of client. 

IMD doesn't provide a definition of client. 
Whereas n. 21 states that there is less of a need to re-
quire that such information be disclosed when the 
customer is a company seeking reinsurance or insu-
rance cover for commercial and industrial risks, whi-
le Article 12 par. 4 says that the information require-
ments referred to in the previous paragraphs need 
not be given when the insurance intermediary medi-
ates in the insurance of large risks, nor in the case of 
mediation by reinsurance intennediaries. Therefore 
IMD makes a distinction taking into account the 
type of risk faced by a person (large risks v. mass 
risks), instead of the kind of person or the purposes 
for which a person may seek insurance coverage. 

Otherwise, MiFID introduces a classification 
of clients in three categories of investors - retail, pro-
fessional and counterparties - according to their ex-
perience, knowledge and expertise to make its own 
investment decisions and properly assess the risks 
that it incurs, and the clients classified as retailers 
may apply to be considered as professional, and vice 
versa, as provided in Annex II to MiFID. 

The two Directives have adopted different cri-
teria to classify clients and MiFID allows mobility bet-
ween retail and professional investors, unlike the IMD 
compared to policyholders. In addition, both Directives 
do not distinguish between clients and consumers. Ho-
wever, Directive 2002/65/EC concerning the distance 
marketing of consumer financial services covers both 
insurance products and investment services that are of-
fered to the consumer, which is defined as any natural 
person who, in distance contracts covered by this Di-
rective, is acting for purposes which are outside his tra-
de, business or profession. 

Therefore, it wouId be highly desirable that 
the EU Commission should consider whether these 
distinctions are still useful or are they also to be har-
monized (i.e. coordinates). 

The last question raised by the reference to 
MiFID concerns the regulation of the outsourcing. 
IMD doesn't provide any rule related to it, so his eli-
gibility as its discipline is left to each Member State 
for all insurance intermediaries. An exception might 
perhaps be considered the situation envisaged by Ar-
ticle 4, par. 4, which regulates the inability of the in-

surance intermediary to transfer the premium to the 
insurance undertaking or to transfer the amount of 
claim or return premium to the insured, where such 
activities are carried out by a broker. 

However, a bancassurance operator is also su-
bject to MiFID, which allows outsourcing and requires 
that outsourcing of important operational functions may 
not be undertaken in such a way as to impair materially 
the quality of its internal control and the ability of the su-
pervisor to monitor the firm's compliance with all obli-
gations (see Article 13 par.5). In addition, Directive 
2009/138/EC (so called Solvency II), provides a defini-
tion of outsourcing3 and regulates the use by insurers, 
while the above-mentioned Directive 2002/65/EC ma-
kes a distinction between "supplier", who is the contrac-
tual provider of services subject to distance contracts, 
and "supplier of a means of distance communication", 
which means any public or private, natural or legal per-
son whose trade, business or profession involves making 
one or more means of distance communication available 
to suppliers. 

Equal treatment between intennediaries and 
the need for clear rules and conforming to the principle 
of proportionality seems to require the Commission to 
propose amendments to the IMD on this profile. 

SUMMARY 

The analysis should have highlighted some 
shortcomings in the current European Union rules 
on operators of bancassurance. Equal treatment bet-
ween insurance intermediaries cannot be reached on 
detriment of the protection of their clients. The leve-
ling ofthe playingfield cannot operate for the exclu-
sive benefit of the bancassurance operators, but re-
quires that they have adequate skills. The reference 
to MiFID repeatedly expressed by the EU Commis-
sion must also be functional to coordinate certain 
Community provisions, but cannot be uncritically 
extended to the whole insurance industry. 

3 Article 13 n 28): "outsourcing" means an arrangement of any form 
betvveen an insurance or reinsurance undertaking and a service 
provider, whether a supervised entity or not, by which that service 
provider performs a process, a service or an activity, whether di-
rectly or by sub-outsourcing, which would otherwise be perform-
ed by the insurance or reinsurance undertaking itself. 
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