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Abstract

In China, the State Council’s rules have vested in 
the Uninsured Motorist Fund rights to reimburse 
its paid compensation to victims from the person 
who is responsible for the motor vehicle accident. In 
practice, current rules are inadequate for the Uninsured 
Motorist Fund to exercise its right of subrogation 
sufficiently in China since there are loopholes and 
weaknesses in existence. Cases involving whether the 
Uninsured Motorist Fund can be reimbursed from 
the tortfeasors, liability insurance companies or the 
victims are judged differently by the courts in different 
jurisdictions. Compared with the rules in Europe, the 
conditions for the victims in seeking compensation 
in China are different, as well as the legislation for the 
Uninsured Motorist Fund in seeking reimbursement 
from the person who is responsible for the accident, 
and the method for the local government to organize 
the Uninsured Motorist Fund. In order to take 
advantage of benefits of the Uninsured Motorist Fund 
and help victims with their difficulties, this paper 
proposes to modify litigation procedures to improve 
efficiency of the Uninsured Motorist Fund’s claim of 
reimbursement, guaranteeing the Uninsured Motorist 
Fund’s performance in right of subrogation.

Keywords: Uninsured Motorist Fund; Subrogation; 
Motor Vehicle Accident; Mandatory Motor Vehicle 
Insurance

1. INTRODUCTION

Currently, motor vehicle accidents are one of the 
public hazards; and consequently, it is necessary to 
establish a governmental organization to protect 
victims’ interests in motor vehicle accidents. In China, 
the Uninsured Motorist Fund (hereinafter referred to 
as “UMF”)1 has been created by the government to 
guarantee the victims in the motor vehicle accidents 
to obtain compensations in time. After the UMF has 
compensated the victims, the law allows it to reimburse 
the amount of compensation it has paid to the victims 
in the accidents from the person who is responsible for 
damages ultimately.

The Road Traffic Safety Law (Road Traffic Safety 
Law, 2021, art. 75), the Civil Code (Civil Code, 2021, 
art. 1216) and the Measures for the Management 
of Social Aid Funds for Road Traffic Accidents 
(“Management Rules”) (Measures for the Management 
of Social Aid Funds for Road Traffic Accidents, 2022, 
art. 28) vested in the UMF right of subrogation, which 
means it could be reimbursed after it has compensated 
the victims in the motor vehicle accidents. Even though 
the provisions regulated the UMF’s right of subrogation 
is not ambiguous, it exists a bunch of disputes to 
execute this right in practice, such as (1) whether in any 
circumstance, the UMF only can seek reimbursement 
from a tortfeasor in the accident; (2) whether the 
UMF is able to receive all paid compensation from the 
person who is responsible for the accident; (3) whether 
the UMF can recover the compensation from the 
commercial motor vehicle liability insurance company 
if the vehicle is insured by the commercial motor vehicle 
liability insurance only when the accident happens.2 

1 It called the Social Aid Funds for Road Traffic Accidents in 
China, which is similar to the Uninsured Motorist Fund in the 
European countries and the United States.

2 In China, it applies a dual-mode system in the field of motor 
vehicle liability insurance, combining mandatory motor vehicle 
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Those disputes have greatly weakened efficiency and 
fairness on operation of the UMF whose goal is to 
protect victims from motor vehicle accidents.

2. CURRENT CHINESE LEGISLATION OF THE 
UNINSURED MOTORIST FUND’S RIGHT OF 

SUBROGATION

Establishing the UMF is the State’s responsibility in 
saving victims in the motor vehicle accidents, which 
is similar to social security; however, the designers 
of the UMF make it different from other social aid 
organizations. Most of the social security does not 
have right of subrogation mainly because the applied 
people are from extremely poor families and the 
funds come from the government’s financial budgets. 
However, the UMF has the right of subrogation and it 
could be reimbursed from tortfeasors and their liability 
insurance companies. In specific circumstances, the 
UMF could obtain reimbursement from the assisted 
people. This design has increased complexity when 
the UMF performs its right of recovery. Pound 
pointed out that “the law is experience developed 
through rationality, and it is rationality confirmed by 
experience”. Therefore, it is necessary to study relevant 
legal principle and rationale, which would be helpful to 
reconstruct Chinese legislation in the UMF’s right of 
subrogation.

2.1. The Uninsured Motorist Fund’s Right of 
Subrogation Originates from its Functional 

Orientation

How to prevent or reduce harmful accidents, 
compensate damages, and cooperate with other 
compensation systems such as labor insurance, national 
health insurance, and mandatory liability insurance to 
establish a fair and efficient compensation system is a 
major issue discussed by the tort law (Wang, 2009a, 
67). In order to protect victims’ rights and interests 
in motor vehicle accidents, the State has established a 
four-element protection system, namely, tort liability, 
mandatory motor vehicle liability insurance, the 
Uninsured Motorist Fund, and social security, focusing 
on strengthening protection of victims’ rights in motor 
vehicle accidents (Wang, 2009, 156-158). In this four-
element relief system, rules of tortfeasors’ liabilities play 
a primary role in compensating victims (Zhang, 2005, 
21), and it is the cornerstone; others are auxiliary. In 

liability insurance that is required by the statute and commercial 
liability insurance that could be purchased by a vehicle owner 
voluntarily.

practice, due to insufficiency of tortfeasors’ assets and 
absences of liability insurance, there are deficiencies in 
protection of victims’ rights in this civil law system. In 
order to correct these defects, the State has established 
the Uninsured Motorist Fund, which is to manifest 
that the State works on improving social security, and 
to ensure citizens to “enjoy general living conditions 
through public assistance” (Qiu, 2006, 25).

Under statutory circumstances, it is legal obligations 
for the UMF to pay specific expenses incurred 
by victims. As for whether the UMF has right of 
subrogation, it depends on the following factors: (1) 
the functional orientation of the UMF and the scope 
of its paid compensation; (2) whether the law grants 
a social security organization to have the right to 
reimburse payments. The basic function of the UMF 
has nature of quasi social security, because funds in 
the UMF mainly come from premiums of mandatory 
motor vehicle liability insurance paid by motor vehicle 
owners. The State’s financial support to the UMF 
comes from two fields only, value-added tax revenues 
generated from premiums of mandatory motor 
vehicle liability insurance and penalties for violating 
obligations of purchasing mandatory motor vehicle 
liability insurance, which is compatible with the notion 
of the State’s performance in social responsibility. The 
supplemental function of the UMF has social security 
nature, and its operating expense is supported by the 
financial budget, in accordance with the notion of 
showing the State’s responsibility. The basic function 
of the UMF is different from mandatory motor vehicle 
liability insurance of which purpose is to disperse 
tortfeasors’ risks, but the UMF is purely for benefits 
of victims. The basic function of the UMF does not 
replace the system of seeking compensatory damages 
from tortfeasors by victims. A tortfeasor’s responsibility 
in motor vehicle accidents and his liability insurance 
company’s responsibility does not disappear because 
of the UMF’s responsibility to compensate victims. 
However, the basic principle of the UMF does not allow 
victims to obtain double compensation. Therefore, the 
UMF has right of subrogation against tortfeasors and 
their liability insurance companies after it exercises 
basic function to compensate victims, obtaining the 
rights to “stand in the shoes” of victims for purposes of 
collecting from tortfeasors and their liability insurance 
companies what it has paid on victims’ behalf. If victims 
receive compensation through other methods, the UMF 
shall have the right to reimburse the amount of money 
from victims on the premise of not damaging victim’s 
right of compensation. It is supplemental function 
for the UMF to provide assistance to extremely poor 
families, which is considered as social security, and 
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regulated by the Interim Measures for Social Assistance 
(Interim Measures for Social Assistance, 2014) in 
China. In this situation, the UMF can reimburse from 
tortfeasors and their liability insurance companies for 
what it has compensated, but not from victims.

2.2. The Scope of the Uninsured Motorist Fund’s 
Recovery When Exercising its Right of Subrogation

The scope of recovery is defined as the amount of 
money the UMF can reimburse from the parties who 
are responsible for the payment after compensating 
victims—whether the UMF could also reimburse 
interests of compensations and other expenses used for 
performing its right of subrogation. The UMF’s right of 
subrogation is a statutory right; and subsequently, the 
scope of recovery when performing subrogation right 
should be regulated by law. However, China’s Civil 
Code (Civil Code, 2021, art. 1216) and Management 
Rules (Measures for the Management of Social Aid 
Funds for Road Traffic Accidents, 2022, art. 28) have 
loopholes in legislation because there is no provision to 
prescribe the matters above. We believe that the scope 
of recovery depended upon who is the party the UMF 
can reimburse from.

2.2.1. The Scope of Recovery from Tortfeasors  
and Their Liability Insurance Companies

It does not exist contractual rights and obligations 
between the UMF and tortfeasors. Paying medical or 
funeral expenses for victims is the UMF’s statutory 
obligation prescribed by law and it performs this 
compensatory obligation for the tortfeasor. According 
to the Civil Code (Civil Code, 2021, art. 1216), victims’ 
claims for compensation against tortfeasors include not 
only medical or funeral expenses, but also interests of 
delayed payments by the tortfeasors and basic expenses 
incurred by victims for bringing claims. After the UMF 
has paid all medical or funeral expenses to victims, it 
obtains the victims’ rights of claim against tortfeasors. 
Therefore, the scope of recovery when the UMF 
exercises its subrogation right includes not only the 
paid compensation, but also interests of payment and 
expenses induced from bringing the claim. The interest 
here shall be calculated at the loan interest rate at the 
same period, starting from the date of compensation 
paid by the UMF. Expenses for bringing the claim shall 
be limited to litigation or arbitration fees; however, it 
does not include attorneys’ fees. After the State sets 
the standard of attorneys’ fees in the future legislation, 
it can be borne by a tortfeasor within the minimum 
standard of attorneys’ fees. The tortfeasor’s liability 

insurance company should reimburse the UMF for the 
above sum of money within its insurance coverage. 

2.2.2. The Scope of Recovery from Victims

If victims receive compensation from other parties 
other than the UMF, the UMF shall have right to request 
victims to return its paid compensation within the 
amount of repeated compensation the victims receive 
from other parties in the same motor vehicle accident. 
The design of this system embodies two concepts: (1) 
the priority for protecting a victim’s interests, and (2) 
the UMF’s responsibility of “compensating in advance” 
is not ultimate. The UMF will be ultimately responsible 
for medical or funeral expenses incurred by victims only 
if the victims cannot obtain any compensation from 
the tortfeasors in the accident, their liability insurance 
companies or any other compensation organizations. 
Since the purpose of the UMF is to protect victims 
in the motor vehicle accidents, the scope of recovery 
from victims includes only compensation, and legal or 
arbitration expenses, excluding other expenses such as 
interest.

2.2.3. Sequence of the UMF’s Recovery  
When Exercising its Right of Subrogation

The sequence of recovery means which party shall 
have priority to be paid in the situation that a tortfeasor’s 
assets or his insurance coverage is not sufficient to 
reimburse both victims and the UMF. According 
to  art. 187 of China’s Civil Code, the UMF’s right of 
subrogation has priority, compared with responsibilities 
a tortfeasor should bear in the administrative law and 
criminal law caused by the same act (Civil Code, 2021, 
art. 187). However, the law does not state whether the 
UMF has priority to recover its payment compared 
to a victim’s claim for compensation of tort damages. 
Based upon principles of creditor’s right, both claims 
are ordinary creditor’s rights with the same legal 
effect, and consequently, it should not have confusion 
of which one is in priority. However, this principle 
is not applicable to the system design of the UMF in 
the right of subrogation. Legislative departments are 
not only having interests as participants, but other 
elements that generate the rights should be revealed: 
the status of power, the control of risk, the trust, etc. 
(Engisch, 2004, 237-239). Compared the amount of 
assets between the UMF and victims, the later one 
is in disadvantage status. In this situation, a victim’s 
claim of compensatory damages is given priority 
because reasons for deciding priority must be given 
to this person (the one who is in a worse situation). If 
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32 rules that prescribe individuals are held by those in a 
better position, tolerance should be particularly given 
to the poor whose existence is threated (Kaufman, 
2011, 199). Therefore, the UMF cannot be reimbursed 
in priority when exercising its right of subrogation 
compared with victims’ claims of tort damages. When 
a tortfeasor’s assets are not sufficient for the UMF’s 
claim of reimbursement and the victim’s claim for 
the residual compensation, the victim’s right to claim 
compensation shall be given priority, and the UMF’s 
claim of reimbursement shall follow the victim’s claim 
(Magnus, 2012, 368). In practice, the UMF in some 
provinces misinterprets the sequence when executing 
its right of subrogation. For example,  art. 23 of the 
Measures for the Management of Social Aid Funds for 
Road Traffic Accidents in Province of Anhui stipulates 
that payment obligors in motor vehicle accidents 
should compensate the UMF’s paid compensation in 
priority when perform their compensatory obligations 
(Measures for the Management of Social Aid Funds 
for Road Traffic Accidents in Province of Anhui, 2015, 
art. 23). This provision deviates from the purpose of 
the UMF, violates basic legal principles and system 
construction of the UMF’s sequence of reimbursement, 
and should be modified.

3. PRACTICAL PROBLEMS OF THE 
UNINSURED MOTORIST FUND’S RIGHT OF 

SUBROGATION IN CHINESE JUDICIAL CASES

3.1. Whether the Uninsured Motorist Fund could 
Reimburse from Tortfeasors

According to  art. 75 of the Road Traffic Safety Law 
(Road Traffic Safety Law, 2021, art. 75),  art. 1216 of the 
Civil Code (Civil Code, 2021, art. 1216), and  art. 24 of 
the Management Rules (Measures for the Management 
of Social Aid Funds for Road Traffic Accidents, 2022, 
art. 28), after the UMF has compensated victims partial 
or all of medical expenses, its management department 
has right to reimburse the paid compensation from the 
person who is responsible for the accident. Specifically, 
it includes a driver who does not have liability insurance 
coverage, or a driver’s insurance coverage does not 
cover all medical expenses, or a driver can be found and 
identified after escape.

After the UMF has compensated victims within 
the statutory coverage, it can perform the right of 
subrogation against the tortfeasor who causes the 
accident. It originates from the assignment of creditor’s 
rights, which means a victim, as an assignor, assigns 
the creditor’s right that he owns in the tort liability 

to the UMF. The purpose of a legal assignment is 
to claim compensation. If a person has paid his or 
her debts, but the debts are ultimately responsible 
by another person, then the payer can bring claims 
against the debtor who has been exempted due to 
the payer’s payment (Medicus, 2004, 539). The legal 
effect of the assignment of creditor’s rights is that the 
obligor who bears the ultimate responsibility pays the 
assignee what he should have paid to the assignor. The 
reason for a tortfeasor bearing the compensation for 
a victim originates his or her tortious behavior. The 
reason for the UMF undertaking the responsibility for 
compensating victims’ medical or funeral expenses is 
its duty under the statute. Thus, there is no real joint 
and several liability between an UMF and a tortfeasor 
for the medical or funeral expenses compensated to 
victims (Shui, 2015, 139-140). Among people who are 
responsible for unreal joint and several liability, the 
responsible person is the ultimate debtor, and only 
the ultimate debtor’s payment can eliminate the debt. 
The tortfeasor is the ultimately responsible person in 
the accident. The UMF has compensated victims, and 
consequently, it has right of subrogation against the 
ultimate responsible person.

3.2. Whether the Uninsured Motorist Fund can 
Reimburse from the Liability Insurance Company, 

as a “Tortfeasor”

3.2.1. Motor Vehicle is Only Covered by  
the Commercial Liability Insurance

According to provisions in the Management Rules 
(Measures for the Management of Social Aid Funds 
for Road Traffic Accidents, 2022, art. 14), one of the 
situations in which the UMF compensates medical or 
funeral expenses is that the motor vehicle does not have 
mandatory motor vehicle liability insurance. In practice, 
commercial liability insurance companies believe that they 
should not reimburse the UMF because they are not one 
of the parties in the accident or they do not have any legal 
relations with the UMF; the UMF should recover from 
the tortfeasor. In response to this argument, some courts 
held that the UMF could exercise the right of subrogation 
against tortfeasors and their liability insurance companies. 
Since the UMF can exercise the right of subrogation, 
it should have the obligee’s substantive and procedural 
rights against tortfeasors and commercial liability 
insurance to claim the payment.3 However, some courts 
believe that there is no legal basis for the UMF claiming 

3 See Management Center of Uninsured Motorist Fund in the 
City of Chongqing v. Zhen Chaogang, el. (Chongqing City Qijiang 
Dis. People’s Ct. Jul. 24, 2014).
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33 reimbursement from the liability insurance company; 
and consequently, it is not supported.4 Another opinion 
points out that a victim cannot receive compensation from 
a tortfeasor is the premise for the UMF to compensate a 
victim (Li, 2011, 42).

The important background for enforcing mandatory 
motor vehicle liability insurance is that the tortfeasor 
neither has adequate assets nor motivates to purchase 
liability insurance. If each potential tortfeasor has 
sufficient assets, or if every motor vehicle owner 
(potential tortfeasor) has motivation to purchase 
motor vehicle liability insurance, then the State does 
not need to require every motor vehicle owner to 
buy mandatory motor vehicle liability insurance. 
Thus, for people who purchase liability insurance 
policies for their motor vehicles voluntarily, there is 
no difference whether the State requires mandatory 
motor vehicle liability insurance or not. Both of them 
protect victims’ interests, vest in rights for victims to 
claim payments from insurance companies directly, 
forbid insurers defending against victims with the same 
reasons that are against insureds, and have the same 
scope of coverage. When the vehicle is only covered 
by the commercial liability insurance, it could be 
considered to have mandatory motor vehicle liability 
insurance when it is within the amount of coverage 
of the commercial liability insurance. Whether the 
UMF needs to compensate victims, it depends upon 
the different amounts of coverage in the commercial 
liability insurance and mandatory motor vehicle 
liability insurance. If the former amount of coverage 
is larger or equal to the latter amount, the UMF will 
not compensate victims no matter how much medical 
expenses exceed the insurance coverage. If the former 
amount of coverage is less than the latter one, it deems 
that the vehicle has not been covered by the mandatory 
motor vehicle liability insurance within the different 
coverages between the latter one and the former one, 
and the UMF shall compensate victims. The UMF 
is able to recover the paid compensation from the 
commercial liability insurance company after it has 
compensated victims.

3.2.2. Motor Vehicle is Insured Both by Mandatory 
Motor Vehicle Liability Insurance and Commercial 

Motor Vehicle Liability Insurance

In the situation a motor vehicle is covered both 
by mandatory motor vehicle liability insurance and 

4 See Uninsured Motorist Fund in the City of Chongqing v. 
Wang Guangkui & et al. (Chongqing City 2nd Interm. People’s Ct., 
Mar. 11, 2015).

commercial liability insurance, if the UMF compensates 
more than the amount of limit the motor vehicle insured 
by the mandatory motor vehicle liability insurance, can 
the UMF recover the excessive part of compensation 
from the commercial liability insurance company?

The reason why the UMF has right to reimburse the 
paid expenses from the commercial liability insurance 
company the tortfeasor has been insured is that a victim 
has right to bring claims against the liability insurance 
company directly, and the victim assigns his creditor’s 
right to the UMF. In the circumstance of multiple 
compensatory mechanisms coexisting for personal 
injuries, not only the tortfeasor has duty to compensate 
victims, but mandatory motor vehicle liability insurance 
and the commercial liability insurance company also 
have duties to compensate victims. The UMF could 
exercise its right of subrogation against the liability 
insurance company if the vehicle has been insured by 
commercial liability insurance (Li, 2012, 111). Although  
art. 65 of China’s Insurance Law (Insurance Law, 2015, 
art. 65) provides a victim with conditionally direct right 
of claiming compensation from the liability insurance 
company, this does not affect the right of subrogation 
the UMF has against the tortfeasor’s liability insurance 
company. For example, the UMF brought a tort claim 
only against the defendant-tortfeasor, 5 and the Court 
should have explained to the UMF that it can bring 
a cause of action against the commercial liability 
insurance company for reimbursement.

3.3. Whether the Uninsured Motorist Fund could 
Reimburse from Victims

After the UMF pays medical expenses, from whom 
the UMF should be reimbursed in the situation that 
the victim obtains compensation from the tortfeasor 
and his liability insurance company? One option is to 
obtain reimbursement from the tortfeasor who has 
already compensated the victim. Then the tortfeasor 
could bring a lawsuit against the victim for unjust 
enrichment after he has compensated victims. Another 
option is to recover from the victim. In practice, some 
courts hold that the tortfeasor who has paid medical 
expenses to a victim is exempt from the UMF’s claim 
of reimbursement. The UMF shall ask victims to 
recover the paid compensation on the ground of unjust 
enrichment.6 Compared with the two options, the 

5 See Zhang Su v. Management Office of Uninsured Motorist 
Fund in the City of Dongguan &, et al. (Dongguan City Interm. 
People’s Ct. Apr. 26, 2017).

6 See Management Center of Uninsured Motorist Fund in the 
City of Chongqing v. Houxihe Hydropower Development Co., 

Comparative perspective in regulating rights among victims, tortfeasors, and uninsured motorist fund: Rights... 
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34 second one is more reasonable. If following the first 
option, there may have possibilities that the court does 
not try victims’ claims of compensatory damages and 
the UMF’s claims of subrogation together. The tortfeasor 
performs his duty to pay medical expenses according 
to the mediation agreement in the previous lawsuit; 
however, the tortfeasor is requested to reimburse the 
UMF’s medical bills in the latter trial. This will lead to 
a tortfeasor with difficulties to overturn the completed 
mediation agreement based upon unjust enrichment, 
which is not fair for the tortfeasor. In addition, the 
UMF, as a professional organization, should undertake 
more obligations compared with a tortfeasor.

The legal foundation of the UMF’s right of 
subrogation is the assignment of creditor’s right 
regulated by law, and this stipulation about assignment 
of right could preclude victims from receiving double 
compensation: obtaining compensation both from a 
tortfeasor and a third party (UMF) (Shui, 2011, 139-
140). Although the nature of an UMF is to provide 
rights of living, a victim should not receive excessive 
compensation because compensating more than what 
victims spent does not only breach the UMF’s principle 
of “compensation”, but also damages taxpayers’ property 
rights (Holmes, Sunstein, 2004, 156), and objectively, 
adds more burden on motor vehicle owners who 
purchase mandatory motor vehicle liability insurance. 
Therefore, when the total amount of compensation 
received by a victim from other parties and the UMF 
is less than or equal to the total amount of medical 
or funeral expenses that are actually incurred by the 
victim, the UMF has no right to reimburse from the 
victim, with condition that the compensation is clearly 
defined as medical or funeral expenses. However, when 
the amount of the above-mentioned compensation 
is larger than actual expenses incurred by a victim, 
in order to prevent the victim from obtaining dual 
compensation, the UMF shall exercise the right of 
subrogation within the amount of excessive part of 
compensation obtained by the victim.

One of the legal foundations for the UMF to exercise 
its right of subrogation is that the excessive payment 
the victim obtains is unjust enrichment. The regulatory 
function is to enable a payer to request a recipient to 
return the payment without any purpose (Wang, 2009b, 
37). The UMF has responsibility to compensate victims 
only if victims cannot get compensation from other 

Ltd in Wuxi County & Jin Benbin, et al. (Chongqing 2nd Interm. 
People’s Ct. Feb. 7, 2015) and Management Center of Uninsured 
Motorist Fund in the City of Chongqing v. Deng Qingfang & 
Chen Qihua, et al. (Chongqing City Pengshui Miaozu Tujiazu 
Autonomous County People’s Ct. Feb. 18, 2015).

parties or the amount of compensation does not reach 
the statutory compensation limit. After a victim receives 
compensation from the UMF, other parties’ payments 
make the UMF’s compensation lose the foundation 
for its existence if the victim has been compensated by 
them; and consequently, compensation obtained by the 
victim from the UMF becomes unjustly enrichment 
(Li, 2015, 172).

4. COMPARATIVE PERSPECTIVE OF THE 
UNINSURED MOTORIST FUND’S FUNCTION 

BETWEEN CHINA AND EUROPE

4.1. Different Designs of the Motor Vehicle Liability 
Insurance between China and Europe

In China, the State applies a dual-mode system 
governing the motor vehicle liability insurance, 
combining mandatory motor vehicle liability insurance 
that is required by the statute and commercial liability 
insurance that could be purchased by a vehicle owner 
voluntarily. Because the former insurance coverage is 
too low to fully protect victims’ rights and is not able to 
disperse the responsible parties’ risks, the motor vehicle 
generally is covered both by mandatory motor vehicle 
liability insurance and commercial liability insurance. 
However, member countries in European Union and 
states with mandatory motor vehicle liability insurance 
in the United States combine the mandatory motor 
vehicle liability insurance and commercial liability 
insurance together, setting the minimal premium 
of mandatory motor vehicle liability insurance and 
allowing policyholders to purchase insurance with 
different amounts of premium based upon their need 
of risk management. In other words, there is no dual-
system to have mandatory motor vehicle liability 
insurance and commercial liability insurance in 
existence together in European countries. They enforce 
a unified mode of motor vehicle liability insurance. 
Therefore, the UMF’s function is compensatory and 
defined to remedy deficiencies of mandatory motor 
vehicle liability insurance. When introducing the 
system of the Uninsured Motorist Fund from Europe 
to China, legislators do not take the above differences 
of the two legislative systems into consideration. 
They only consider the motor vehicle does not have 
mandatory motor vehicle liability insurance, but not 
take a look at the circumstance that the motor vehicle 
has been insured with “commercial liability insurance”. 
When the vehicle is only covered by the commercial 
liability insurance, it could be considered to have 
mandatory motor vehicle liability insurance when it 
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35 is within the amount of coverage of the commercial 
liability insurance.

4.2. Difference of Conditions for the Victims in 
Seeking Compensation

Functions of China’s UMF have broken through 
basic functions of an UMF compared with the ones 
in other jurisdictional areas, and it has additional 
functions. According to legislations in western 
countries, the functional orientation of an UMF is to 
replace absence of mandatory motor vehicle liability 
insurance. When vehicles are not insured by mandatory 
motor vehicle liability insurance, or tortfeasors cannot 
be identified due to escape, the UMF will compensate 
victims or their relatives within the statutory coverage. 
Specifically, in Germany, compensation from the 
UMF is defined as compensatory, which is the second 
measure to compensate victims in sequence, which 
means victims must use up other measures, including 
to seek compensate from the owner of the vehicle, 
the driver who causes the accident, any other insurers 
and social insurance (Pfennigstorf, Tunc, Harris, 
Hellner, Kinden, 1970, 48-49). According to the Law 
on Compulsory Insurance for Motor Vehicle Owners 
in Germany, the victims could seek compensation 
fund for damage caused by motor vehicle accidents: 
(1) if the vehicle for which the damage has been 
caused may not be determined; (2) if the holder of 
the vehicle is exempted from the obligation to provide 
insurance; (3) if, for the damage caused by the use of the 
identified or undetermined vehicle, liability insurance 
would not cover the damages because the tortfeasor 
intentionally and unlawfully brought about; (4) the 
insurance company that is liable to pay is in insolvency 
proceedings (Law on Compulsory Insurance for Motor 
Vehicle Owners, 1965, art. 12). In France, the Act on 
the Improvement in the Situation of the Victims of 
Accidents in Road Traffic and on the Acceleration of 
the Compensation in 1985 regulates that the motor 
vehicle guarantee fund only provides compensation to 
victims of personal injury caused by the traffic accident 
with the motor vehicle is involved, and also meets one 
of the following conditions: (1) when the tortfeasor for 
the accident is unknown; (2) when it is clear that the 
tortfeasor is not insured; (3) the tortfeasor has been 
insured, however, the insurance company can defend 
against the tortfeasor, such as claiming the invalidity 
or suspension of insurance policy; (4) the insurance 
company has bankrupted partially or completely in 
France (Zhang, 2007, 268). 

Compared with the conditions of seeking 
compensatory payment in Europe, stipulated by the 
Management Rules, it will provide compensation for 
the following situations in China: (1) a motor vehicle 
has not been insured by the mandatory motor vehicle 
liability insurance; (2) a tortfeasor is not able to be 
identified in hit-and-run cases; (3) when victims’ 
medical expenses exceed the limit of mandatory 
motor vehicle liability insurance; (4) subsidies families 
in extreme poverty defined in regulation by certain 
provinces and cities (Measures for the Management 
of Social Aid Funds for Road Traffic Accidents, 2022, 
art. 14, art. 30). The first two situations are fundamental 
function for the UMF in performing its duty of 
compensating victims; however, the UMF plays a 
supplemental role in compensating victims in the third 
and fourth situation (Li, 2018, 98).

4.3. Difference of Legislation for the Uninsured 
Motorist Fund in Seeking Reimbursement

How does the State construct a coordinated 
mechanism, not only refer to protect victims’ rights, 
but also has a long-term impact on benign operation 
of the entire social order. During the transition period, 
China’s social relief laws and regulations are not only in 
lack of systematization, but also in lack of interaction 
and cooperation (Jiang, 2015, 3). The construction 
of the UMF’s subrogation right plays a pivotal role in 
this system: maintaining the punitive function of tort 
liability, improving driver’s awareness of attention, 
increasing motor vehicle owners’ willingness to 
purchase mandatory motor vehicle liability insurance, 
lowering the standard of insurance premiums for all 
motor vehicle owners; and saving financial expenditure.

In the field of regulating motor vehicle accidents, 
there are two different types of legislation on whether 
an UMF can obtain reimbursement from a tortfeasor: 
(1) represented by Sweden, an UMF cannot recover 
from tortfeasors; (2) legislations in Germany and Great 
Britain allow an UMF to have the right of subrogation 
(Magnus, 2012, 372). This difference mainly comes from 
differences in their legal cultures. From the perspective 
of cost and benefit, the legislature gives up providing the 
right of subrogation to an UMF in order to save costs 
in Sweden because they believe the cost of carrying out 
subrogation is high. When the legislature in Germany 
and United Kingdom regulates the right of subrogation, 
they pay more attention to the punitive function in 
tort law even though they are also considering cost 
and benefit. They believe that tortfeasors cannot avoid 
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36 responsibilities from reimbursing an UMF, which is 
more rational, compared with rules in Sweden.

On one hand, the punitive function in tort law is 
mainly showed in facts that tortfeasors’ assets maybe 
decreased by compensating victims for their damages. 
This function has often been achieved through the 
compensatory function, both of which are based on 
tortfeasors’ assets. The punitive nature of tort liability 
has effect both on precautions and educations at the 
same time, namely, “to prevent crimes and misfortunes 
by intimidation of legal sanctions, and to guide people 
to pay necessary attentions to their interactions (Raiser, 
2014, 195).” On the other hand, tortfeasors without 
insurance policies should compensate victims for their 
parts of liabilities. Under the circumstance that they 
are not able to pay victims in time, the UMF shall pay 
victims instead. If an UMF does not exercise its right of 
subrogation, it will bear the tortfeasor’s responsibility, 
which induces more motor vehicle drivers to escape 
from purchasing mandatory motor vehicle liability 
insurance. Then the UMF will undertake more 
responsibilities and compensate more victims, and 
it may cause the UMF not have adequate funds to 
compensate all victims. At the same time, it may induce 
drivers’ moral hazard and reduce their cautiousness 
of driving. Therefore, the UMF is allowed to maintain 
the punitive function in tort law through exercising 
the right of subrogation. In addition, it encourages 
drivers to drive more carefully and has positive effect 
on drivers to purchase mandatory motor vehicle 
liability insurance. According to the practice in the 
United States, the UMF can recover little money and 
basically the amount of reimbursement is negligible; 
however, the UMF’s right of subrogation still needs to 
be prescribed in the statute, which is to maintain the 
punitive and precautionary function in the tort law, and 
to reduce a tortfeasor’s moral hazard.

4.4. Difference for the Government in Organizing 
the Uninsured Motorist Fund

In European countries, the UMF is compensatory 
measure in saving victims in the motor vehicle 
accidents. In order to achieve the goals, the Great 
Britain has established the Motor Insurance Bureau, a 
limited liability corporation, and the shareholders are 
the insurers of the motor vehicle liability insurance. 
There is an agreement between the Motor Insurance 
Bureau and Secretary of State regulating rights and 
duties based upon the Uninsured Drivers Agreement 
and the Untraced Drivers Agreement. The goals of this 
Agreement are (1) to compensate the victims when 

the motor vehicle is uninsured or the tortfeasor is 
unknown; (2) to guarantee the victims to obtain equal 
treatment no matter the tortfeasor is a permanent 
resident or a temporary resident; (3) to compensate 
the victims’ relatives who live on them (Li, 2015, 69-
70). In China, the UMF should be established under 
the provincial government level (Measures for the 
Management of Social Aid Funds for Road Traffic 
Accidents, 2022, art. 4); and consequently, there is no 
unified mode in organizing the UMF. The UMF in 
the City of Shenzhen has established the UMF under 
the Traffic Police Department. The benefit is to take 
advantage of the police’s power to exercise its right of 
subrogation, being efficient and lowering the costs. 
The organizational construction of the UMF in the 
City of Chongqing has established as an independent 
corporation, resulting in high costs when it exercises 
the right of subrogation through lawsuits.

In order to guarantee the UMF to be reimbursed 
the paid compensation to victims and to restrain 
a tortfeasor’s tortious act, methods to enhance 
administrative efficiency in western countries are worth 
learning from. For example, the Motor Vehicles and 
Traffic Regulation in New Jersey (Motor Vehicles and 
Traffic Regulation in New Jersey, 2013, art. 39: 6-87) 
clearly stipulates that a tortfeasor cannot restore the 
suspended driver’s license and registration certificate 
of the motor vehicle before he reimburses the UMF. 
In addition, the motor vehicle that has caused the 
accident cannot be transferred to other parties. If the 
court allows a faulty driver to pay compensations by 
installment payment, the driver can drive before he 
has completed the full payment. If not fulfilled the duty 
of the installment payment, the driver’s license will be 
revoked. In China, there are similar rules stipulated in 
the local legislations, such as  art. 33 of the rule in the 
City of Chongqing (Trial Measures for the Management 
of Social Aid Funds for Road Traffic Accidents in City 
of Chongqin, 2010, art. 33) stipulates that the Traffic 
Police Department and the Agricultural Mechanization 
Department shall suspend relevant business with 
the motor vehicle that has not reimbursed the UMF’s 
payment. Rules in the Province of Jiangsu stipulates 
that the management department of the UMF should 
disclose relevant information of the individual who 
refuses to reimburse the UMF to the Police Department, 
the Customs, the Border Inspection, the Transportation 
Department, and the Credit Investigation Agency 
(Measures for the Management of Social Aid Funds for 
Road Traffic Accidents in the Province of Jiangsu, 2017, 
art. 24). Compared with rules in the United States, rules 
in China are still insufficient in protection because the 
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37 administrative rules in local legislations aim at vehicles; 
however, rules in the United States aim at qualification 
of drivers, and it is with more protection.

5. SUGGESTIONS TO IMPROVE CHINESE 
LEGISLATION IN THE UNINSURED 

MOTORIST FUND’S RIGHT OF 
SUBROGATION

In order to improve efficiency of the UMF’s claim 
of reimbursement and enforcement of the judgment, 
it is necessary to modify rules in litigation procedure. 
Whether the claim of tort damages between the victims 
and tortfeasors, and the claim of reimbursement 
between the UMF and tortfeasors, and their liability 
insurance companies, or victims, should be tried 
separately or jointly, it is deserved to discuss deeply.

5.1. Negative Effects on Trying  
the Two Lawsuits Separately

Litigants, causes of action and claims in the lawsuit 
of claiming tort damages is different from the one 
claiming reimbursement by the UMF. In practice, the 
two lawsuits are tried separately in most situations. 
There are negative effects result from separate trials on 
these two claims, as followed: (1) to reduce efficiency 
of litigation and to increase judicial costs.7 The 
tortfeasor may have already paid the compensation 
(including the part of expenses paid by the UMF) to 
victims in the trial of claiming tort responsibilities, 
but the UMF will confirm this fact until the trial on 
its claim of reimbursement. Since the defendant needs 
to be changed, it prolongs the period of litigation. In 
addition, during the trial on the claim of subrogation, 
victims may believe that the amounts of compensation 
paid by tortfeasors should all go to the victims’ pockets, 
including the amounts the victims need to return to the 
UMF. Under this circumstance, the Judge in the trial of 
claiming reimbursement needs to verify compensation 
matters those are in the trial of claiming tort damages. 
Sometimes, because the judgment of claiming tort 
damages has not come into effect, the undecided matters 
cannot be accepted by the Court in the trial of claiming 
reimbursement; (2) to lead to a tortfeasor bearing 
repeated compensation for the amount of payment the 

7 See Management Center of Uninsured Motorist Fund in the 
City of Chongqing v. Deng Chengjun et al. (Chongqing City 2nd 
Interm. People’s Ct. Apr. 11, 2016). When there are new facts in 
appeal, Management Center of the Uninsured Motorist Fund in 
the city of Chongqing claimed to join more defendants, the case 
was rescinded and remanded for a new trial. 

UMF has compensated;8 (3) to result in difficulties in 
ascertaining the authenticity and keeping compliance 
whether the UMF has performed its compensatory 
duty, which may easily induce a hospital to provide 
victims for unnecessarily excessive treatments or to 
create fraudulent medical expenses, damaging the 
tortfeasor’s interests. Therefore, it is necessary to 
combine the claim of seeking tort compensation and 
the claim of obtaining reimbursement into one trial.

5.2. The Legitimacy of Combining the Two Lawsuits 
into One Trial

A joint trial for those two lawsuits is helpful to 
solve disputes among a tortfeasor, his or her liability 
insurance company, a victim, and the UMF efficiently 
and fairly. Besides considering litigation costs, a more 
important reason why the regulation provides the 
joint litigation is to avoid conflicting judgments. One 
of the factors to consider whether the court could try 
the two claims together in one trial is the degree of 
relevance the lawsuits to be merged (Zhang 2012, 3). 

The main reason for a joint trial of two lawsuits is that 
there is correlation between them: (1) the existence 
of a common tort (motor vehicle accident) between 
the two lawsuits; (2) both suits involve to identify the 
tortfeasor; (3) both claims involve medical or funeral 
expenses that compensated to victims; (4) both suits 
are related to compensate victims’ tort damages in the 
motor vehicle accident; and (5) both lawsuits involve 
how much responsibilities a tortfeasor should bear and 
who is the one to be compensated. The goal of the legal 
system is to maximize the welfare in the society, which 
includes to achieve all needs of individuals in a civilized 
society on the basis of trying best to avoid conflict and 
reduce waste (Pound 2016: 3). Therefore, it is justified 
for a court to try the two claims together.

5.3. One Trial for the Two Claims

Although the pursuit of procedural justice could 
be constrained by litigation efficiency and costs, it is 
necessary to explore and master the balance between 
them constantly; however, basic requirements of 
procedural justice must be adhered to (Zhang 2018, 
115). In the trial of claiming tort damages, the court 
shall notify the UMF to join; in the trial of claiming 
reimbursement, the court shall inform victims to 
join. In the trial of claiming tort damages, a tortfeasor 
has compensated a victim’s loss, including medical 

8 See Xu Hui v. Management Center of Uninsured Motorist 
Fund in the City of Quzhou, et al. (Zhejiang Province Quzhou 
City Interm. People’s Ct. Jun. 15, 2015).
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38 expenses, death and disability compensation, funeral 
expenses, mental or emotional distress damage 
expenses, nutrition costs, nursing expenses, etc. Since 
medical or funeral expenses have been paid by the 
UMF to the hospital or the funeral home (Measures 
for the Management of Social Aid Funds for Road 
Traffic Accidents, 2022, art. 14), it is deemed to pay 
for the victims or their relatives. Within the amount of 
compensation paid by the UMF, a victim has transferred 
the right to claim the paid compensation to the UMF 
legally. Therefore, in the trial of claiming tort damages, 
the claim of reimbursement for what the UMF has 
compensated should be brought by the UMF. Moreover, 
in this trial, the court should inquire victims and 
tortfeasors, finding out whether the UMF’s performance 
of its compensatory duty has been completed in this 
case. If the answer is yes, the court should notify the 
UMF about this lawsuit promptly. If the UMF has not 
filed a lawsuit (claim of reimbursement), it shall file one, 
claiming recovery in accordance with  art. 56 of China’s 
Civil Procedure promptly (Civil Procedure, 2017, art. 
56). The claim shall be brought by the UMF against 
tortfeasors and their liability insurance companies, as 
defendants, asking them to reimburse the UMF’s paid 
compensation.

Although the regulation allows the UMF to 
reimburse from a tortfeasor who is liable for the 
accident, in practice, the UMF and the courts often 
have interpreted the rule dogmatically, which means 
not considering facts whether a tortfeasor has paid all 
the compensation (including the compensation paid by 
the UMF) to the victim. In the claim of reimbursement, 
if a victim has obtained all the compensation from a 
tortfeasor, including the amount that has been paid by 
the UMF, it should change the name of the defendant 
to the victim. If the court does not consider facts that 
a tortfeasor has paid all the compensation to a victim, 
but still decides to ask the tortfeasor to return payment 
to the UMF, it may lead to a tortfeasor compensating 
twice. Therefore, if a trial on claiming reimbursement 
is in prior, the court should inform the victim to join 
the court on the circumstance that the UMF does not 
list the victim as a defendant during this trial. And 
the victim’s role in this claim mainly ascertains the 
following facts: relevant facts that the victim being 
saved and treated, facts that the UMF has compensated 
the victim, the amount of compensation paid by it to the 
victim, and whether the victim has been compensated 
by the tortfeasor and his liability insurance company 
before and the amount of compensation from them. 
If the court found out that the victim had already 
obtained compensation from a tortfeasor, including 
the amount paid by the UMF, the court should suggest 

changing the name of the defendant, adding the victim’s 
name to be a defendant in the claim of reimbursement. 
If the compensation agreement achieved by a tortfeasor 
and a victim is unclear on whether the payment 
includes the compensation paid by the UMF, the court 
should firstly determine the amount of payment a 
victim should be compensated based upon his degree 
of disability, medical expenses and other factors. Then, 
based upon a tortfeasor’s actual payment and compared 
with difference between those two, the court should 
decide whether the compensation the tortfeasor pays to 
a victim includes the part the UMF has compensated 
in prior.9 If there is still no possibility to clarify whether 
a tortfeasor’s compensation to victims includes the 
part of compensation the UMF has paid to the victims, 
the tortfeasor should bear the result of insufficient 
evidence. When the trial of claiming reimbursement 
against the defendant-victim is in prior, the court shall 
notify the tortfeasor to join the court if the UMF does 
not list the tortfeasor as the defendant. The legal status 
of the tortfeasor and facts the court needs to find out 
are the same as above.

 6. CONCLUSION

Through precise design, the law is to achieve fairness 
and objectivity by being unbiased and impartial to 
life experience and individual particularity… The 
procedural techniques and rules are understood to 
define boundaries of legal institutions’ legal actions; 
and these procedures and rules not only limit the 
nature of law, but also are responsible for their fairness 
and objectives (Ewick, Silbey, 2005, 106). In order to 
exercise the UMF’s right of subrogation sufficiently, 
it needs the legislative department to construct rules 
upon the UMF’s performance of its right of subrogation 

9 See Chen Fangquan & el. v. Tu Wanjiang, el. 
(Chongqing City 2nd Interm. People’s Ct. May 15, 2015), and 
Tu Wanjiang v. Management Center of Uninsured Motorist 
Fund in the City of Chongqing &, et al. (Chongqing City 
High People’s Ct. Oct. 16, 2015). The victim in this case is 
liable 10% – 20% compensatory damages. However, when 
the Court interpreted the provision of “the compensation 
the obligor Chen Fangquan shall compensate Tu Fanglu’s 
death compensation, funeral expenses and other expenses 
200,000 yuan in total” in the Compensation Agreement, 
it stated that “total expenses” included compensation 
the Uninsured Motorist Fund had paid, and decided to 
compensate the victim’s relatives only 107,423 yuan. This 
is unjustified, but it has not been corrected through the 
appellate court and the court for a new trial, which shows 
the importance of the right of subrogation.
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39 with every step precisely and rationally. There are 
many loopholes in the current Management Rules, 
and strategies that aim at solving those problems in the 
amendments need to be improved. These problems are 
related to the balance between rights and obligations of 
parties involved in social relief; and more importantly, 
they are related to legal construction and social stability. 
It is worth studying by scholars in deeper. If a well-
ordered society wants to develop, in the process when 
people achieve their reasonable expectations, rules need 
to adjust interpersonal relationships systematically, and 
to regulate people’s behaviors rationally (Pound, 2016, 
3).
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