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Abstract: In an effort to promote further the inter-
nal market, the European Commission has proposed the 
Common Frame ofReference (CFR) and the creation of 
an optional model for an optional European Civil Co-
de. fVithin the CFR, insurance law is prominent due to 
the importance ofthe insurance sector for the EU eco-
nomy, the character of insurance contracts as a special 
bread of cross-border trade, and the need to complete 
the internal insurance market. To this effect, the Rein-
surance Directive 2005/68/EC and the Solvency II Di-
rective have been shaped in an effort also to fill the gap 
for homogenous insurance and reinsurance regulation. 

In examining the current status of EU insurance 
and reinsurance law, the EU policy and reasoning be-
hind it, and the latest developments regarding the pro-
posed CFR and optional instrument for an optional 
European Civil Code, we assess tlie future of European 
insurance law, the best way to achieve harmonisation in 
the insurance sector and the anticipated impact of har-
monisation on the internal market. 

Key tvords: EUpolicy, Common Frame ofReferen-
ce, contract law, directive, insurance, reinsurance, har-
monization 

1. INTRODUCTION 

Although the Community has always pereeived con-
tract as a simple means to complex policy ends' and has 
nurtured the idea of European contract law and a Euro-
pean Civil Code,2 nevertheless it is only in the last years 
that a considerable progress has been made in the move-
ment towards harmonisation. Of the strong arguments for 
the promotion of harmonisation of contract law have been 
the existing tensions between the national contract laws, 
the EC contract law and the idea for a Common Frame of 
Reference3 and an optional model for an optional Euro-
pean Civil Code in the light also of the completion of the 
intemal insurance and reinsurance market. 

European insurance law is highly placed within the 
CFR due to the trans-national character of insurance 
contracts, the major economic role of insurance at 
European level and the need to finalise the completion 
of the intemal insurance and reinsurance market. In 
terms of the same objectives, the CFR apart, further ini-
tiatives include the Reinsurance Directive 2005/68/EC 
and the proposed Solvency II Directive. 

This article initially discusses the current status of 
European contract law and the EU policy vvith regards to 
its harmonisation. It then goes on to critically analyse the 
current condition of European insurance and reinsurance 
contract law and the best way to achieve the proposed 
harmonisation. Finally, it assesses the overall impact on 
the European insurance and reinsurance market and the 
implications for the intemal market. 

2. EUROPEAN CONTRACT LAW 

2.1. The Nature and Current State of European 
Contract Law 

The nature of European contract law, according to 
the statement by Prof. Stephan Vogenauer,4 is that of a 

* Alexander von Humboldt Research Fellow, Institute of Procedural Law, Faculty of Law, University of Hamburg, & Max Planck 
Institute of Comparative Foreign and Private International Law, Hamburg, Germany. I am grateful to Aidan Carrigan and Cathal 
Sheridan (Department of Finance, Ireland) for the information provided. I would also like to thank Joao-Armande De Abreu Roc-
ha (DG MARKT, European Commission) for his valuable input. 

1 In effect, the Community has used it to achieve various goals such as the completion of the internal market. 
1 B Heiderhoff, M Kenny, The Commission's 2007 Green Paper on the Consumer Acquis: Deliberate Deliberation, E.L. Rev. 2007, 

32(5), 740-751, 751; See generally N Reich, A Common Frame of Reference (CFR)- Ghost or Host for Integration? (2006) 24 Wis. 
Int'l Law J. 425, C von Bar, From Principles to Codification: Prospects for European Private Law (2002) 8 Colom. J. Eur. L. 379 
and O Lando, Does the European Union Need a Civil Code? (2003) 49 R.I.W. 1. 

' Hereinafter "CFR". 
4 S Vogenauer, The Spectre of a European Contract Law, 1-4, 3 in S Vogenauer, M Weatheri!l (Eds), The Harmonisation of Euro-

pean Contract Law, Implications for European Private Laws, Business and Legai Practice, (Oxford, Hart Publishing, 2006). 
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spectre. Although it does not exist anymore in the same 
format it has existed in the past, many favour its rein-
stallation through the means of recognition of its survi-
ving features, whilst others object to the furtherance of 
harmonisation.5 

In this section we firstly examine the current sta-
tus of European contract law. Then, we consider the ne-
cessity of harmonisation, the EU policy and competen-
ce in relation to it, the process of harmonisation and the 
various implications involved. 

The first attempt to hannonise European contract 
law was through the Hague Conventions, i.e. the Uni-
form Law on the International Sale of Goods and the 
Uniform Law on the Fonnation of Contracts for the In-
ternational Sale of Goods, which were agreed in 1964 
and came into force in 1972. These Conventions acted as 
a basis for the 1988 Vienna Convention for the Internati-
onal Sale of Goods.6 Although the extent of hannonisa-
tion of sales and contract law by the CISG has often been 
doubted,7 nevertheless its success in creating an agreed 
framework for the analysis of complex legal issues in sa-
les law and contract law has always been recognised. 
Following the CISG, the Principles of European Contract 
Law8 and the UNIDROIT Principles of International 
Commercial Contracts were introduced. Later on, the va-
rious Communications9 issued by the European Commis-
sion have further encouraged the idea to develop Euro-

pean Contract Law. In particular, the Communication of 
11 October 2004 of the European Commission10 has 
prompted the decision for the creation of a CFR designa-
ted to act as a "tool box" from which the Commission 
would draw as it chose11 and improve the quality of legi-
slation and the coherence of EC law in relation to con-
tract law.12 Also, the idea for an optional instrument, to be 
created in the long run, was introduced. A Draft CFR" 
was published in early 2008, which was made available 
in its final outline form in December 2008 with the hope 
that it will lead to the creation of the actual CFR, to be 
adopted in 200914, and of an optional instrument in the 
form of a European Civil Code. It is supported15 that, 
even if the CFR is only ever used as a "tool box" and not 
as an introductory instrument in preparation for an opti-
onal instrument, it will have the effect of reinforcing the 
awareness of other laws and making nationals of the 
European Member States more critical of their own do-
mestic law.16 

2.2. The Case for the Harmonisation 
of European Contract Law 

There are many arguments in favour and against 
the harmonisation of European contract law. 

Arguments in favour of the idea of harmonisation of 
European contract law are firstly the growth of the need 
for trans-national, cross-border transactions, secondly 

s H Koetz, European Contract Law, (OUP, 1997), v. 
6 Hereinafter "CISG". 
7 E McKendrick, Harmonisation of European Contract Law:The State We Are In, 5-29, 7 in S Vogenauer, M Weatherill (Eds), The 

Harmonisation of European Contract Law, Implications for European Private Laws, Business and Legal Practice, (Oxford, Hart 
Publishing, 2006). 

8 Hereinafter "PECL". 
* Such as the 2001 Communication on European Contract Law COM(2001) 398 [2001] OJ C255/01, the 2003 Communication as an 

Action Plan COM(2003) 68 [2003] OJ C63/01 and the 2004 Communication on European Contract Law COM(2004) 651, all is-
sued by the European Commission. 

111 European Commission: Communication on European Contract Law: European Contract Law and the Revision ofthe Accjuis: The 
Way Forward, COM(2004) 651. 

11 D Staudenmayer, The Place of Consumer Law Within the Process on European Contract Law, (2004) Journal of Consumer Policy 
275-279, 269; B Heiderhoff, M Kenny, The Commission's 2007 Green Paper on the Consumer Acquis: Deliberate Deliberation, 
E.L. Rev. 2007, 32(5), 740-751, 751. 

11 D Staudenmayer, European Contract Law-What Does It Mean and What Does It Not Meanl, 235-244, 243 in S Vogenauer, M We-
atherill (Eds), The Harmonisation of European Contract Law, Implications for European Private Laws, Business and Legal Prac-
tice, (Oxford, Hart Publishing, 2006). 

13 Hereinafter "DCFR". 
14 E McKendrick, Harmonisation of European Contract Law:The State We Are In, 5-29, 7-13 in S Vogenauer, M Weatherill (Eds), 

The Harmonisation of European Contract Law, Implications for European Private Laws, Business and Legal Practice, (Oxford, 
Hart Publishing, 2006). 

15 By Prof. H Beale, in H Beale, The European Civil Code Movement and The European Union 's Common Frame of Reference, LIM 
2006, 6(1), 4-11, 11. 

" Ibid, n 15. 
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the impediment eaused to trade by the various national 
contract laws which slow the flourish of cross-border tra-
de17 and thirdly the increasing need for the use of stan-
dard terms and clauses in commercial or international 
commercial contracts whereby the frequent choice of 
non national laws to govem any arising arbitration pro-
cedure further proves the need for harmonisation. 

Arguments against the idea of harmonisation of 
European contract law are firstly the fear of diminution 
of common law and its importance in international com-
mercial contracts, secondly the absence of evidence - sa-
ve in a few exceptions such as in the case of consumer 
contracts - purporting that the variety of national con-
tract laws impediments trade, thirdly the argument that 
any existing problems can be circumvented without the 
need for the creation of a European contract law to sub-
stitute national contract laws, fourthly the argument that 
the expense and time to be consumed and the doubtful 
character of the result to be achieved outweigh the possi-
ble benefits of such a gigantic project, and fifthly the ar-
gument that the multiplicity of contract laws, especially 
where the latter is chosen due to its tradition and prevai-
ling character in the specific sector18, offers a diversity 
which is beneficial for the contracting parties.19 

According to data, resulting from a survey conduc-
ted in 2005, a majority of European businesses are in fa-
vour of a harmonized contract law although they express 
the view that the new harmonized legal instrument should 

not be mandatory.20 Member States21 also have, in many 
ways, expressed various reservations on many issues such 
as the level at which harmonisation would operate22 or the 
actual and practical efficacy of the proposed CFR as a 
harmonising instrument. In effect, those opposing the 
idea of harmonisation fear that the proposed CFR will 
simply replicate previous harmonisation products23 and 
suggest that its intended content be reconsidered on the 
basis of its primary operation, in an cffort also to enable a 
clear response to the real problems within the aguis." 

It follows that there are many reasons equally in 
favour and against the idea of harmonisation. Any di-
scussion of the need for greater coherence in contract 
law and for the subsequent need for the initiation of the 
hannonization process is complex25, not least because 
many issues have to be addressed in the process of it. 

2.3. The EU Policy and Competence in Relation 
to the Harmonisation of European Contract Law 

The existence of an EU policy in relation to Euro-
pean contract law has always been apparent, in many re-
spects. Firstly, the EU policy exists within the EC Treaty's 
competition rules which render non abiding contracts as 
unenforceable.26 Secondly, it exists within the mles of the 
EC Treaty on the free movement of persons which have 
been interpreted as affecting the activities of private par-
ties, including contracts.27 Thirdly, it exists within the gen-

Although the multiplieity of available contract laws applicable to cross-border transactions gives European businesses a far-reac-
hing variety of possibilities, nevertheless the existence of various legal systems results in imposing costly obstacles to cross-bor-
der transactions which in their turn deter cross-border trade; See S Vogenauer, S Weatherill, The European Community's Compe-
tence for a Comprehensive Harmonisation of Contract Law - An Empirical Analysis, E.L. Rev. 2005, 30(6), 821-837, 835-836. 
Such as, for example, the common law of England and Wales which is often the international choice of law in terms of insurance 
and shipping contracts; Baronness Ashton of Upholland, The UK Government's Thinking on Harmonisation, 245-248, 246 in S Vo-
genauer, M Weatherill (Eds), The Harmonisalion of European Contract Law, Implications for European Private Laws, Business 
and Legal Practice, (Oxford, Hart Publishing, 2006). 

E McKendrick, Harmonisation of European Contract Law: The State We Are In, 5-29, 14-27, 29 in S Vogenauer, M Weatherill 
(Eds), The Harmonisation ofEuropean Contract Law, Implications for European Private Laws, Business and Legal Practice, (Ox-
ford, Hart Publishing, 2006). 
S Vogenauer, S Weatherill, The European Community's Competence for a Comprehensive Harmonisation of Contract Law -
An Empirical Analysis, E.L. Rev. 2005, 30(6), 821-837, 835-836. 
Such as the UK. 
For example, it has been argued that harmonisation, should it occur, must not take place at a European but at a global level and that 
in any case this is a goal which has already been fulfilled by the CISG. 
Such as the Principles of European Contract Law. 
Baronness Ashton of Upholland, The UK Government's Thinking on Harmonisation, 245-248, 246-247 in S Vogenauer, M Weat-
herill (Eds), The Harmonisation ofEuropean Contract Law, Implications for European Private Laws, Business and Legal Practi-
ce, (Oxford, Hart Publishing, 2006). 
M Kenny, The 2004 Communication on European Contract Law: Those Magniftcent Men in Their Unifying Machines, E.L. Rev. 
2005, 30(5), 724-742, 724. 
Art. 81(2) EC. 

According to the interpretation of the ECJ (Case C- 415/93 URBSFA v Bosman, ECR - I 4921). 
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der and wider equality rules whieh affeet private relations 
and any related contraets.28 Fourthly, it exists within Artic-
les 94,95 EC and within the Council Directives 
93/13/EEC and 99/44/EEC which have created a platform 
to harmonise contract law.M Fifthly, it exists within the 
three communications issued by the Commission30 betwe-
en 2001 and 2004 which have further promoted the di-
scussion on harmonisation of European contract law, by 
confirming that the adoption of the various EC Directives 
has enhanced harmonization, albeit in a limited way31 and 
with a narrow scope and have provoked a wide reflection 
on the future of European contract law.32 In particular, the 
Commission in its third Communication of 2004 "Euro-
pean Contract Law and the Revision of the Acquis: The 
Way Fonvard"33 underlined the central role of the propo-
sed CFR in terms of improving the acquisM and its cohe-
rence in the area of contract law.3S 

The policy behind the proposed CFR entails that it 
will supply definitions of legal terms, set fundamental 
principles and model contract law rules, offer guidance 
for any required exceptions and become highly influen-
tial in the drafting and interpretation of legislative mea-
sures, proposed in parallel to the CFR, i.e. the promotion 
of the use of EU wide standard terms and conditions and 
the creation of an optional instrument in European con-
tract law. In addition, the competence of the European 
Commission to enact a comprehensive European con-
tract law and establish harmonisation is verified by Art. 
95 EC and the two requirements set in it. In effect, it will 
have to be demonstrated that any further steps in the area 
of contract law will eliminate existing obstacles to the 
free movement of goods or the freedom to provide servi-
ces and secondly, that the enactment of such a European 
contract law will be proportionate - according to Art. 5(3) 
EC - in that it will be appropriate for the removal of such 

obstacles and it will not go beyond what is necessary to 
achieve the required objectives and will not have any ef-
fects disproportionate to the aims.36 

2.4. Impact Assessment of the Proposed CFR 

The impact assessment of the proposed CFR has 
provoked multiple reactions. On the one hand and in 
spite of the attributed to it political knowledge, the CFR 
is believed to be rather ambiguous. It is further argued 
that whilst the practical objectives of the CFR might be 
largely feasible nevertheless harmonization does not 
necessarily flow from the articulation of rules at a sur-
face level. Moreover, although the CFR may well suc-
ceed in promoting mutual understanding of our respec-
tive systems, the repercussions of such understanding 
might well call into question the very concept of har-
monization as a feasible goal. 

The Commission has emphasized that the substanti-
ve content of harmonization is to be be determined pri-
marily by reference to the need to increase the coheren-
ce of the acquis and in accordance with the principal goal 
for the CFR to serve as a tenninological model in the 
drafting and revision of European legislation. The Com-
mission believes that consistency will be promoted in 
this way and that the functioning of the intemal market 
will be improved. Moreover, the Commission hopes that 
the CFR will be used by national legislators as a point of 
reference when enacting contract law legislation, by ar-
bitrators when resolving conflicts between contractual 
parties and by the ECJ as a source of inspiration when in-
terpreting the acquis on contract law and that it will also 
act as a testing ground for a possible optional instrument 
which parties could choose to use as applicable law. Wit-
hin the proposed CFR, the formulation of core aims and 

» Council Directives 2000/43/EC and 2000/78/EC. 
" S Vogenauer, S Weatherill, The European Community's Competence to Pursue Harmonisation of Contract Law - an Empirical 

Contribution to the Debate, 105-148, 105-107 in S Vogenauer, M Weatherill (Eds), The Harmonisation of European Contract Law, 
Implications for European Private Laws, Business and Legai Practice, (Oxford, Hart Publishing, 2006). 

M COM(2001) 398 [2001] OJ C255/01, COM(2003) 68 [2003] OJ C63/01 and COM(2004) 651. 
31 Only in relation to rules on certain types of contracts or on certain forms of marketing. 
3! D Staudenmayer, The Commission Communication on European Contract Law and the Future Prospects, ICLQ 2002, 51 (3), 673-

688, 675-677. 
33 European Commission: Communication on European Contract Law, European Contract Law and the Revision ofthe Acquis: The 

Way Fonvard COM(2004) 651. 
34 M Kenny, The 2004 Communication on European Contract Law: Those Magnificent Men in Their Unifying Machines, E.L. Rev. 

2005, 30(5), 724-742, 729. 
35 P Nebbia, Standard Form Contracts Between Unfair Terms Control and Competition Law, E.L. Rev. 2006, 31(1), 102-113, 112. 
36 S Vogenauer, S Weatherill, The European Community's Competence to Pursue Harmonisation of Contract Law - an Empirical 

Contribution to the Debate, 105-148, 110-111, 113 in S Vogenauer, M Weatherill (Eds), The Harmonisation ofEuropean Contract 
Law, Implications for European Private Laws, Business and Legal Practice, (Oxford, Hart Publishing, 2006). 
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fundamental prineiples helps reveal the underlying mo-
del of society and of the economic system and clarify the 
position of the proposed CFR in the spectrum betvveen 
free market and fair competition theories and more inva-
sive approaches in favour of consumers, victims of di-
scrimination, small and medium sized enterprises and the 
many other possibly weaker parties to contracts and 
members of the society. All areas of law covered by the 
CFR bear the double aim of promoting general welfare 
by strengthening market forces and at thc same time al-
lowing individuals to increase their economic wealth. In 
many cases, the proposed draft CFR is simply setting out 
rules that reflect an efficient solution - what the parties 
might have agreed but for the costs of trying to do so. 
This is most obviously true for many of the rules of con-
tract law: they are simply "default rules" to apply when 
the parties have not agreed anything on the point in que-
stion However, the rules in the proposed draft CFR are 
intended to promote efFiciency and economic welfare; 
and this is a criterion against which any legislative inter-
vention and new initiative should be double checked.37 

In conclusion, although it has been argued that the 
CFR contains abstract terms, it nevertheless constitutes a 
necessary response to already-identified problems of in-
consistency and lack of coherence and as such it should be 
seen as essential for stimulating competition and impro-
ving the intcrnal market. Not least, another argument in its 
favour is the "hands-off' approach of the Commission in 
relation to it, which alleviates the tension that further in-
cursion into national contract law rules can trigger.38 

3. EUROPEAN INSURANCE AND 
REINSURANCE CONTRACT LAW 

3.1. European Insurance Contract Law 

3.1.1. The Current State of European Insurance Law 

The prominent position of the insurance sector in the 
European economy, the special features often contained 

in insurance contracts3' and the need to complete the in-
ternal insurance market have all resulted in the special 
placement and treatment of insurance within the CFR.'<0 

However, the CFR does not represent the first at-
tempt to harmonise insurance law, because thc aim of 
harmonisation has always been apparent. Following the 
Treaty of Rome of 1960, several EC Directives encom-
passing this aim, were adopted. In particular, the three 
generations of insurance Directives, adopted between 
1973 and 1992, constitute efforts which were aiming at 
the establishment of a common insurance market and the 
abolishment of obstacles to cross-border transactions. 

The first generation of insurance Directives41 tried 
to obtain the freedom of establishment. While it retai-
ned the requirement for duplicate control by the super-
visory authorities of both the member and host states, it 
abolished any discrimination on the basis of nationality. 
In this way, some degree of harmonisation was achie-
ved. Moreover, in four judgments of 4 December 1986, 
the ECJ decided that the applicability of Articles 59 and 
60 of the EC Treaty is not dependant on the harmonisa-
tion of the laws of the member-states.42 Following the 
above judgments of the ECJ, the second generation of 
Directivcs was adopted in order to enhance the promo-
tion of the freedom to provide services in the insurance 
sector. The third generation of Directives introduced the 
principle of the country of origin and the single-licen-
sed "passport" system, in an effort to achieve the com-
pletion of the internal insurance market. Although ho-
pes were raised in relation to the latter goal, the adop-
tion of the third generation of insurance directives has 
not managed to substantially alter or increase existing 
patterns of cross-border trade by insurance companies 
because of reasons such as the fact that the majority of 
the large insurance undertakings likely to be interested 
in expanding in other Member States had already set up 
branches in other member states prior to the implemen-
tation of the third directives or the fact that the absence 
of harmonization of contract law or the need of long 

C von Bar et al, Principles, Definitions and Model Rules of European Private Law, Draft Common Frame of Reference (DCFR), 
Interim Outline Edition, Sellier Publishers, 2008, 12,16. 
L Miller, The Common Frame of Reference and the Feasibility ofA Common Contract Law in Europe, J.B.L. 2007, JUN, 378-411,378 -385. 
Such as the fact that they usually cover long periods and as such require a high level of protection on behalf of the insureds or the 
fact that they constitute a product which is suitable by nature for international cross-border trade. 
D Weber-Ray, Harmonisation of European Insurance Contract Law, 207-234, 207-209 in S Vogenauer, M Weatherill (Eds), The Harmo-
nisation of European Contract Law, Implications for European Private Laws, Business andLegal Practice, (Oxford, Hart Publishing, 2006). 
Adopted in 1973 (non life) and 1979 (life). 
Judgments of the European Court of Justice of 4 December 1986 - Case 205/84 Commission of the European Communities v Ger-
many [1986] ECR 3663; Case 220/83 Commission of the European Communities v French Republic [1986] ECR 3663; Case 
252/83 Commission of the European Communities v Kingdom of Denmark [ 1986] ECR 3663; Case 206/84 Commission of the Euro-
pean Communities v Ireland [1986] ECR 3663 

38 Revija za pravo osiguranja * Broj 3/2010 



Revija za pravopsiguranja ČLANCI 

term business for contraets able to be subjected to the 
local law of thc host state.43 

Following the adoption of three generations of Direc-
tives and in terms of the Commission's initiative for "Sim-
pler Legislation for the Intemal Market"44, the consolida-
ted Directive 2002/83/EC was adopted in order to facilita-
te the application of the previously adopted. The latest de-
velopments in the efforts for harmonisation have been the 
proposals for a CFR, an optional instrument and a standard 
set of rules to replace all Directives, prevent divergent na-
tional implementation and enhance simplification. 

3.1.2. The Case forthe Harmonisation of European 
Insurance Contract Law 

Although insurance supervisory law is largely har-
monised in the EU, the same does not apply to insuran-
ce contract laws of the various member states. The exi-
stence of the multiplicity of insurance regulations at 
member state level, the absence of harmonisation on 
consumer protection and the lack of a European con-
tract law has resulted in the number of cross-border in-
surance transactions being rather limited.45 

A hannonised insurance contract law would aug-
ment the number of such transactions and benefit all par-
ties involved. In particular, it would enable insurers to 
apply the same designs and calculations to their policies, 
pool mass risks on an EU-wide basis and it would allow . 
On the other hand it would allow policyholders to acqui-
re foreign insurance products without having each time to 
adjust their insurance policies and coverage to the diffe-
rent requirements imposed by the Member States.46 

The case for harmonisation which was put forward 
by the various Communications of the Commission re-
sulted in the proposal for the development of a CFR, of 

a set of standard terms and conditions to be applied to 
cross-border insurance contracts and of an optional in-
stmment in European contract law. The Commission 
asked the various stakeholders not only to suggest in-
struments to effect harmonisation but to express their 
opinion on the proposed harmonising instmments and 
on their possible structure and legal nature. Within the 
views expressed, a common ground has been the reali-
sation that all solutions should be considered before any 
decisions are made, that all parties related to the insu-
rance sector should be involved in an effort to achieve 
the maximum potential of the benefits for the intemal 
market, and that the risks or benefits and implications 
of such a process should be thoroughly assessed prior to 
the adoption of any instrument or other solution. It was 
also stated that although the CFR will definitely contri-
bute to a more coherent current and future acquis, ne-
vertheless the existing deficit of the intemal insurance 
market urges for a swift solution which may not be fe-
asible if one awaits the completion of the harmonisation 
process of European insurance contract law.47 

At present the Draft Common Frame of Referen-
ce48, which was published in December 2007 in an in-
terim outline edition and which appeared in its final 
edition in late 2008, constitutes an interim stage in the 
process of harmonization. It amounts to the compres-
sion into rule form of decades of independent research 
which aims at reflecting aim to reflect the underlying 
values to be found in the existing laws, revealing the 
underlying model of society and of the economic 
system and helping in the process of improving the exi-
sting acquis and at the same time constitutes a possible 
model for an actual CFR. To this effect, it has not been 
structured on an "everything or nothing" basis, so as to 
allow the political institutions - in case they decide to 

43 L Butler, Third Life and Non-Life Insurance Directives: Has a Single European Market Been Achieved?, Int. I.L.R. 1996, 4(6), 180-
188, 183-184. 

44 Hereinafter "SLIM". 
45 Eurostat, European Business - Facts and Figures, 351 (Luxembourg, 2002). 
46 D Weber-Ray, Harmonisation of European Insurance Contract Law, 207-234, 226-227 in S Vogenauer, M Weatherili (Eds), The 

Harmonisation of European Contract Law, Implications for European Private Laws, Business and Legal Practice, (Oxford, Hart 
Publishing, 2006); With regard to cross-border contracts, an insurer usually has to face two categories of special risks, i.e. the ove-
rall damages in a given sector may differ from domestic experience due to particular economic, social, and cultural conditions of 
the foreign environment and the foreign contract law of the policy-holder's country which is applicable under the relevant conflict 
of laws rules and which determines the interpretation and effects of the policy. In addition, insurance companies operating from 
their home bases must either invest in the costly adaptation of their policies to the foreign insurance contract laws, or must aban-
don the idea of expanding their activities to the foreign markets if they are unwilling to incur such costs, See J-A Tarr, A A Tarr, 
Some Critical Legal Issues Affecting Insurance Transactions Globally, J.B.L. 2001, NOV, 661-702, 664. 

47 D Weber-Ray, Harmonisation of European Insurance Contract Law, 207-234, 231-234 in S Vogenauer, M Weatherill (Eds), The 
Harmonisation of European Contract Law, Implications for European Private Laws, Business and Legal Practice, (Oxford, Hart 
Publishing, 2006). 
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go on with an official CFR on the basis of the DFCR -
to be able to deviate from it.4' 

3.1.3. The Solvency II Directive 

The solvency margin is the amount of regulatory 
capital an insurance undertaking is obliged to hold aga-
inst unforeseen events. Solvency margin requirements 
have been in place since the 1970s and the need for the-
ir revision was acknowledged in the third generation in-
surance Directives. In effect, the Commission was re-
quired to conduct a review of the solvency require-
ments, following which a limited refonn known as Sol-
vency 1 was agreed by the European Parliament and the 
Council in 2002. 

Notwithstanding the above reform, it became ap-
parent that a more fundamental and wider ranging revi-
ew of the overall financial position of an insurance un-
dertaking was required, which would take into account 
the latest developments in insurance. As a result, the 
proposed Solvency II, which is based on a three pillar 
approach, was created. The first pillar contains the qu-
antitative requirements - i.e. the Solvency Capital Re-
quirement (SCR) and the Minimum Capital Require-
ment (MCR) which are both capital requirements and 
represent different levels of supervisory intervention -
and sets out the methods for their calculation. The se-
cond pillar contains qualitative requirements on under-
takings such as risk management as well as supervisory 
activities. The third pillar covers the sphere of supervi-
sory reporting which entails that firms will be required 
to report greater amount of information to their super-
visors and the sphere of disclosure which entails that 
firms will need to disclose certain infonnation publicly 
so as to enhance market discipline and help ensure the 
stability of insurers and reinsurers. In this way, it is ho-
ped that Solvency II will streamline the way that insu-
rance groups are supervised and at the same time recog-
nise the economic reality of groups operation.50 

The Commission adopted the Solvency II Proposal in 
July 2007. In February 2008, and amended proposal on 
Solvency II which would take account of Directives 

2007/44/EC, 2002/83/EC, 2004/39/EC, 2005/68/EC, 
2006/48/EC and the Rome I Regulation on the law appli-
cable on contractual obligations, was introduced.51 The 
proposed Solvency II Directive was adopted in May 2009. 

In conclusion, Solvency II is designed to help re-
spond to the expectations of consumers, supervisors 
and companies. It is a major step in a process that star-
ted over 30 years ago, with the adoption of the first ge-
neration of Directives. It is hoped to provide compani-
es with more freedom than before, strengthen supervi-
sion, and verify the rationale which exists behind all EU 
insurance legislation, i.e. the facilitation of the develop-
ment of a single insurance market. 

3.2. European Reinsurance Contract Law. 

3.2.1. The Current State of European Reinsurance 
Contract Law, the EU Policy on Reinsurance and 

the Case for Harmonization 

Contrary to insurance where the adoption of three 
generations of Directives have secured some degree of 
harmonization and have served as the necessary requi-
rement for the completion of the intemal insurance 
market, in the reinsurance sector the non- existence of 
a common regulation prior to the adoption of the rein-
surance Directive 2005/68/EC had resulted in the EU 
member-states applying their own varied mles.52 Even 
in cases where attempts to harmonize reinsurance had 
been made, such as the adoption of Directive 
64/225/EEC, such attempts had failed to abolish exi-
sting restrictions on reinsurance, to create a common re-
gulatory framework for its supervision and to establish 
requirements which would be observed by Member 
States in relation to the authorisation of rcinsurers.53 

Following recommendations by the Organisation for 
Economic Co-operation and Development, the Finan-
cial Stability Forum, the International Association of 
Insurance Supervisors and the World Trade Organisa-
tion, Europe started to feel the need for a common ap-
proach and harmonisation of reinsurance. It was also 
felt that hannonisation would help spread the reinsuran-
ce risk globally, establish a much more uniform appro-

48 Hereinafter "DFCR". 
49 Study Group on a European Civil Code, Research Group on EC Private Law (Acquis Group): Principles, Definitions and Model 

Rules of European Private Law - Draft Common Frame of Reference (DCFR), Interim Outline Edition, 1-37, Sellier 2008. 
50 http://ec.europa.eu/internal_market/insurance/solvency/architeeture_en.htm accessed on 13 April 2008. 
51 http://ec.europa.eu/internal_market/insurance/solvency/index_en.htm accessed on 13 April 2008. 
" Some EU member-states, such as Belgium and Greece, chose not to regulate reinsurance at all whilst other member states, such as 

Denmark, Finland, Portugal and the UK, had since long regulated reinsurance much alike primary insurance. 
53 A M Evans, The EU Reinsurance Directive, The Geneva Papers (2007) 32, 95 104 
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ach as to the reinsurance regulatory framework5'1 and 
complete the internal reinsurance market. 

In drawing its policy reasoning for a harmonized 
EU reinsurance supervision regime, the European 
Commission established three principles, i.e. firstly, the 
principle that the system should promote a sound and 
prudent regime in the interest of insurance policyhol-
dersss, secondly the principle following from the com-
bination of an essential coordination of the legislation 
of the Member States and from the mutual recognition 
of the supervision in the Member States where the rein-
surance undertaking would be licensed,56 and thirdly the 
principle that the introduction of a harmonized system 
for reinsurance supervision would lead to the abolis-
hment of systems with pledging of assets to cover out-
standing claims provisions.57 

In effect, all of the above policy reasoning is re-
flected on the reinsurance Directive 2005/68/EC. 

3.2.2. The Reinsurance Directive 2005/68/EC 

Prior to the enactment of Directive 2005/68/EC 
and owing to the non-existence of a common regulation 
of reinsurance at an EU level, EU member states ap-
plied their own rules regarding reinsurance business re-
gulation. In effect this signified a wide range of diver-
sity in the way reinsurance was regulated, as some EU 
members chose not to regulate insurance at all while ot-
her EU member states had for a long time regulated in-
surance much like primary insurance.58 

The reinsurance Directive 2005/68/EC introduced 
the standard for hannonized pmdential supervision of 
reinsurance across the EU, in advance of the adoption 
of the Solvency II Directive. Of its principal innovati-

ons is that reinsurers are to be supervised in their home 
state by the relevant authority and on that basis solely 
operate throughout the EU. The reinsurance Directive 
2005/68/EC affects pure reinsurers,5® mixed insurers60 

and direct insurers61. Because prudential regulation of 
reinsurance also affects consumers62, the reinsurance 
Directive 2005/68/EC also affects consumers or consu-
mer groups indirectly.63 

The reinsurance Directive 2005/68/EC aims to 
establish a new European wide applied regime in the 
conduct of reinsurance business via the application and 
introduction of harmonizing measures. 

It also aims to ensure minimum common standards 
for the regulation of reinsurers established in the Euro-
pean Union and to incorporate reinsurance into the 
European Union's supervisory system of the insurance 
sector and thus strengthen the European Union's posi-
tion in negotiation with third countries.64 

It applies to pure reinsurers, captive reinsurers and 
special purpose vehicles. While it follows the overall mo-
del of the insurance supervisory regime for direct insurers 
and mixed insurers, it also introduces a requirement for 
authorisation by home Member States, lays down a sol-
vency regime and general principles on investment mles 
for assets and requires Member States to abolish gross re-
serving and pledging of assets, i.e. collateral requirements, 
in an effort to regulate cedants' relationships with reinsu-
rers and to intensify the intemational debate on the use of 
collateral. Not least, it provides that a Member State shall 
not apply more favourable treatment to non-EU reinsurers 
than the treatment provided to reinsurers with a head oflfi-
ce in this Member State and leaves the treatment of non-
EU reinsurers to the individual Member State control.65 

a A M Evans, The EU Reinsurance Directive, The Geneva Papers (2007) 32, 95-104. 
55 As it was thought that the establishment of strong and well-supervised reinsurers would result in a stronger internal market and in 

international finaneial stability. 
54 Which would automatically allow reinsurance undertakings at the post-licensing stage to conduct reinsurance business all over the 

European Community under the freedom of establishment and the freedom to provide services. 
57 European Commission, Proposalfor a Directive of the European Parliament and of the Council on reinsurance, amending Council 

Directives 73/239/EEC, 92/49/EEC and Directives 98/78/EC and 2002/83/EC,[SEC(2004)443] 1-78, 1-17. 
58 K Noussia, The Impact ofthe Reinsurance Directive 2005/68: So Far So Good?, J.B.L. 2008, 5, 415-431, 415. 
5' Insurers writing only reinsurance business, including captive reinsurers which only accept business from a single firm. 
" Insurers covering direct insurers who also write a significant amount of reinsurance business. 
" In the sense that the provisions on the insurance special purpose vehicles (ISPVs) and on financial reinsurance affect the way 

insurers use reinsurance to mitigate risk. 
42 As a result of the dependency of the ability of direct insurers to meet policyholder claims on the reinsurers financial security. 
63 Consultation Paper 06/12** Financial Services Authority, Implementing the Reinsurance Directive, FSA, June 2006. 
64 K Noussia, The Impact ofthe Reinsurance Directive 2005/68: So Far So Goodl, J.B.L. 2008, 5, 415-431, 417. 
65 A M Evans: "The EU Reinsurance Directive", The Geneva Papers (2007) 32, 95-104; K Noussia, The Impact of the Reinsurance 

Directive 2005/68: So Far So Good?, J.B.L. 2008, 5, 415-431, 417-418. 
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The reinsurance directive requires either separate li-
censes for life or non-life reinsurance or a license for all 
kinds of reinsurance i.e. life and non-life reinsurance.66 

The reinsurance directive offers reinsurance under-
takings true "passporting" rights which allow their Euro-
pe wide operation subject to a prior official authorization 
from the competent authorities of their home member-
state. The minimum necessary conditions for the official 
authorisation are that a) the reinsurance undertakings ha-
ve a specific legal form b) they submit a scheme of ope-
rations with essential information on their business plans 
c) they possess a minimum guarantee fund67 d) they are 
effectively run by managers who have adequate techni-
cal qualifications or experience e) they limit their objects 
to the business of reinsurance and related operations68 

and f) they possess sound administrative and accounting 
procedures as well as adequate intemal control mecha-
nisms which ensure an orderly and fmancially stable pur-
suit of their activities. Furthermore, prior to the granting 
of the authorisation, the competent authorities must be 
informed of the identity of the members or shareholders 
with a qualifying participation in the rcinsurance undcr-
takings so that they can assess the suitability of the sha-
reholders and ensure the sound and prudent management 
of the reinsurance undertakings. Authorization is granted 
only upon satisfaction of the competent authority on the 
suitability of the shareholders. Where close links betwe-
en the reinsurance undertaking and other natural or legal 
persons exist and where those links impede the compe-
tent authorities in effectively exercising their supervisory 
functions, thc authorization is refused. The competent 
authorities of reinsurance undertakings may not refuse a 

retrocession contract which is concluded between reinsu-
rance undertakings covered by the reinsurance directive, 
strictly on grounds related directly to the financial sound-
ness of the undertakings, because such an indirect super-
vision would suggest an interference with the supervi-
sory powers of the competent authorities and question 
the fundamental principle of mutual recognition. The ob-
jective behind all of the requirements is to ensure a sound 
management and an effective supervision of the reinsu-
rance undertakings.6'' The granted authorisation is valid 
for the whole of the EU, in effect allowing reinsurance 
undertakings to conduct business at a European wide le-
vel on the basis of the rights to the freedom of establis-
hment and the free provision of services.70 Home mem-
ber-states, in their tum, ought to establish the conditions 
for meeting thc above requircments.71 

With regards to technical provisions, for life reinsu-
rance activities, the home member-state may lay down spe-
cific rules in accordance with the principles set up in Artic-
le 20 of Directive 2002/83/EC on life assurance.72 In addi-
tion, home member-states ought to require from their own 
reinsurancc undertakings to set up an equalisation reserve 
in respect of credit reinsurance activities™. They also have 
the discretion to exempt reinsurance undertakings with no 
substantial credit reinsurance activity from the obligation to 
set up such an equalisation reserve or to require their rein-
surance undertakings to set up equalisation reserves for 
classes of risks other than crcdit reinsurance74. 

Although the introduction of a supervisory regime 
for reinsurance undcrtakings has resulted in the abolis-
hment of the requiremcnt of pledging of assets for une-

46 In contrast with the life and non-life directives, it does not provide a harmonised list of reinsurance classes and, therefore, it allo-
ws member-states, in their capacity as home-states, the discretion to introduce licenses for different reinsurance classes; European 
Commission: "Main Conclusions of the transposition meeting regarding the Reinsurance Directive 2005/68/EC on 13 November 
2006", MARKT/2502/07-EN.; K Noussia, The Impact ofthe Reinsurance Directive 2005/68: So Far So Goodl, J.B.L. 2008, 5, 
415-431,418. 

67 Provided for in Article 29 of the 2005/68/EC Reinsurance Directive. 
" Such as statistical or actuarial advice, risk analysis or research for its ciients or a holding company function and activities with re-

spect to financial sector activities within the meaning of Article 2 point 8 of Directive 2002/87/EC. 
" See European Commission: "Proposal for a Directive of the European Parliament and of the Council on reinsurance, amending 

Council Directives 73/239/EEC, 92/49/EEC and Directives 98/78/EC and 2002/83/EC [SEC(2004)443] 1-78, 1-17. 
70 See European Commission: "Proposal for a Directive of the European Parliament and of the Council on reinsurance , amending 

Council Directives 73/239/EEC, 92/49/EEC and Directives 98/78/EC and 2002/83/EC [SEC(2004)443] 1-78, 1-17; See also 
Articles 10,11,12,14 o f the 2005/68/EC Reinsurance Directive. 

71 See European Commission: "Proposal for a Directive of the Europcan Parliament and of the Council on reinsurance , amending 
Council Directives 73/239/EEC, 92/49/EEC and Directives 98/78/EC and 2002/83/EC [SEC(2004)443] 1-78, 1-17.; See also 
Articles 14,15,16,18,34 of the 2005/68/EC Reinsurance Directive.; K Noussia, The Impact ofthe Reinsurance Directive 2005/68: 
So FarSo Good?, J.B.L. 2008, 5, 415-431, 418-419. 

11 This provision sets out the actuarial principles to be followed to establish the technical provisions for life assurance activities. 
71 The amount of which is to be calculated in accordance with the rules provided for in Directive 73/239/EEC. 
7< This is in line with Directive 73/239/EEC as well as Directive 91/674/EEC on insurance undertakings annual accounts. 
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arned premiums and of the outstanding claims provisi-
ons of a reinsurance undertaking, nevertheless, mem-
ber-states remain competent to impose the pledging of 
assets which are used to cover the above technical pro-
visions of its own reinsurance undertakings, in case of 
reinsurance s concluded by non European reinsurance 
undertakings which are not subject to the supervisory 
regime of single authorisation and mutual recognition 
provided for by the reinsurance directive.75 

Jn relation to the solvency margins, for non-life re-
insurance business the requirements of the non-life in-
surance directive 73/23 9/EEC apply76. 

Due to the particular nature of some types of rein-
surance contracts or the specific lines of business, the-
re is the possibility of increasing the required solvency 
margin up to 50% in respect of specific types or classes 
of business other than liability classes. In an effort to 
ensure a level playing field between reinsurance under-
takings and insurance undertakings carrying on reinsu-
rance activities, there are also provisions for subsequent 
adaptations to the non-life insurance directive 
73/239/EEC and life assurance directive 2002/83/EC. 

In life reinsurance the required solvency margin is to 
be calculated in accordance with the rules laid down in the 
life insurance directive 2002/83/EC and, where a reinsu-
rance undertaking conducts simultaneously life and non-
life reinsurance business, the required solvency margin 
need cover the total sum of required solvency margins in 
respect of both non-life and life reinsurance activities.77 

The competent authorities of a reinsurance under-
taking may take actions against reinsurance underta-
kings whose fmancial situation deteriorates. In particu-
lar, the competent authorities are eligible to ask for cer-
tain documentation, such as a fmancial plan or a resto-
ration plan or a financia! recovery plan to be furnished 
to them, or prohibit the free disposal of assets of the re-
insurance undertaking and, in certain cases, withdraw 
the authorisation granted to the reinsurance underta-
king.78 The reinsurance directive also allows reinsuran-
ce undertakings to apply for judicial review of any 
competent authority decision affecting it.79 

EU member-states are permitted to regulate the tre-
atment of third-country reinsurance undertakings com-
mencing or carrying out reinsurance activities in their 
territory, via a company branch or via the provision of 
services, so long as they do not receive a more favora-
ble treatment than the EU reinsurers. However, mem-
ber-states are expected to consider their national obliga-
tions under other applicable international agreements 
and achieve a higher degree of harmonization with re-
gard to the treatment of third country reinsurers.80 

The possibility to conclude agreements with third 
countries regarding the supervision of reinsurance un-
dertakings, which aim to promote the exchange of in-
formation between the competent authorities of the EU 
and the third countries concerned and the mutual recog-
nition of the supervisory rules and practices on reinsu-
rance between the EU and the third countries81, is also 

75 See European Commission: "Proposal for a Directive of the European Parliament and of the Council on reinsurance , amending 
Council Directives 73/239/EEC, 92/49/EEC and Directives 98/78/EC and 2002/83/EC [SEC(2004)443] 1-78, 1-17.; See also 
Articles 21 -24 of the 2005/68/EC Reinsurance Directive. See Article 40 of the 2005/68/EC Reinsurance Directive; K Noussia, The 
Impact ofthe Reinsurance Directive 2005/68: So Far So Good?, J.B.L. 2008, 5, 415-431, 419. 

76 Article 37 of the non-life insurance Directive 73/239/EEC. 
77 See European Commission: "Proposal for a Directive of the European Parliament and of the Council on reinsurance , amending 

Council Directives 73/239/EEC, 92/49/EEC and Directives 98/78/EC and 2002/83/EC [SEC(2004)443] 1-78, 1-17. See also Artic-
les 25,29,30 of the 2005/68/EC Reinsurance Directive; K Noussia, The Impact of the Reinsurance Directive 2005/68: So Far So 
Good?, J.B.L. 2008, 5, 415-431, 420. 

7" See European Commission: "Proposal for a Directive of the European Parliament and of the Council on reinsurance , amending 
Council Directives 73/239/EEC, 92/49/EEC and Directives 98/78/EC and 2002/83/EC [SEC(2004)443] 1-78, 1-17. See Article 10 
of the 2005/68/EC Reinsurance Directive. 

79 See European Commission: "Proposal for a Directive of the European Parliament and of the Council on reinsurance , amending 
Council Directives 73/239/EEC, 92/49/EEC and Directives 98/78/EC and 2002/83/EC [SEC(2004)443] 1-78, 1-17. See Artiele 20 
of the 2005/68/EC Reinsurance Directive;; K Noussia, The Impact of the Reinsurance Directive 2005/68: So Far So Goodl, J.B.L. 
2008,5,415-431,420. 

f§ To this end the Commisison is looking into different ways of establishing a common procedure for equivalence assessment of reg-
ulatory and supervisory regimes in third countries as well as the treatment of reinsurance recoverables and aims to include some 
provisions on this issue in the Solvency II Directive. See European Commission: "Main Conclusions of the transposition meeting 
regarding the Reinsurance Directive 2005/68/EC on 13 November 2006", MARKT/2502/07-Ek 

81 See European Commission: "Proposal for a Directive of the European Parliament and of the Council on reinsurance , amending 
Council Directives 73/239/EEC, 92/49/EEC and Directives 98/78/EC and 2002/83/EC [SEC(2004)443] 1-78, 1-17. See Articles 
37,38, 49,50 of the 2005/68/EC Reinsurance Directive. 
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expected to rise the number of bilateral agreements for 
third country reinsurers in major markets such as the 
US, Bermuda and Switzerland. However, to be able to 
start such negotiations the third country has to have a 
reinsurance regime close to EU standards, a require-
ment which places Switzerland high in the rank of pro-
spective candidates for negotiations because its reinsu-
rance supervisory regime mirrors many EU standards82 

and, conversely, the U.S. lower in the same rank so long 
as its strict collateralization rules continue to apply.83 

A reinsurance undertaking entitled or authorised to 
conduct reinsurance business in accordance with the 
provisions of its home membcr-state before thc date of 
implementation of the reinsurance directive, may conti-
nue to do so without requesting an authorisation which 
would have to be subjected to the provisions of the Re-
insurance Directive, with regards to the financial so-
undness of the reinsurance undertakings i.e. technical 
provisions, provisions on the solvency margin and the 
guarantee fund, the status of their professional capacity 
and the good repute of their managers or the suitability 
of their qualifying shareholders. 

Given that these undertakings shall not subject 
themselves to the single authorisation regime laid down 
in the reinsurance directive, and for reasons of transpa-
rency and legal certainty, it is essential that the member 
states draw up their list of the reinsurance undertakings 
concerned and communicate it to all member-states.84 

The reinsurance directive obliges the competent 
authorities of the member-states to keep confidential all 
received information and use them in the course of the-
ir duties only where it is necessary so as to ensure that 
the necessary regulatory requirements are met and ma-
intained, or in order to impose penalties in administra-
tive appeals or court proceedings.85 However, this does 
not prcvcnt the competent authorities from exchanging 
information in the discharge of their supervisory functi-
ons or from disclosing information to bodies responsi-
ble for the detection and investigation of breaches of 
company law or to central banks or similar bodies in 
their capacity as monetary authorities.86 

All natural or legal persons, holding directly or in-
directly 10% or more of the capital or voting rights in a 
reinsurer undertaking or proposing to increase their hol-
ding up to 50% or to a percentage level that would ma-
ke the reinsurer their subsidiary, are under the obliga-
tion to inform the competent authorities of the home 
state of their holding and of its size. The competent aut-
horities have a period of three months in which to op-
pose such an acquisition, should they consider that it 
would be detrimental to their ability to ensure sound 
and prudential management of the reinsurance underta-
king in question. In case of no opposition raised in re-
lation to the acquisition, the competent authorities are 
entitled to fix a maximum period within which the ac-
quisition nced be implemented. Where the proposed ac-
quirer is either an insurance undertaking, or a reinsuran-
ce undertaking, or a credit institution or an investment 
firm authorised in another member state or the parent 
undertaking of such an entity, and where the acquisiti-
on would result in the reinsurer becoming a subsidiary 
of the proposed acquirer, member-states must consult 
with the other member-states competent authorities. 
There is also the requirement for notification, although 
it need not be accompanied by an approval, where a 
person intends to dispose of a holding up to a maximum 
of 50% of the boundaries or where, following a dispo-
sal, the reinsurer is no longer its subsidiary. The mem-
ber-states are also required to inform the European 
Commission and the competent authorities of all other 
member states, in case a non-EU parent undertaking ac-
quires a holding in an EU reinsurer which would result 
in the EU reinsurer becoming its subsidiary.87 

The reinsurance directive contains also specific pro-
visions relating to finite reinsurance , in that it characteri-
zes the former as a separate type of reinsurance activity, 
to which the reinsurance directive is fully applicable and 
in relation to which member-states are given the option to 
further regulate the insurance types and the conditions ne-
eded to be abided to, so that they can meet the conditions 
of the reinsurance directive's definition of reinsurance or 
any sound administrative and accounting procedures or 

" G Soussan, P Woolfson, Implications of directive, L.L.I.D. 2007, Jan 19, 4 
" K Noussia, The Impact of the Reinsurance Directive 2005/68: So Far So Good?, J.B.L. 2008, 5, 415-431, 420-421. 
84 K Noussia, The Impact of the Reinsurance Directive 2005/68: So Far So Good?, J.B.L. 2008, 5, 415-431, 421. 
"s See Articles 27.28.53 of the Directive. 
" K Freeman: The EU Directive on Reinsurance : Guidance Note, March 2006; K Noussia, The Impact of the Reinsurance Directive 

2005/68: So Far So Good?, J.B.L. 2008, 5, 415-431, 421-422. 
*7 K Freeman: The EU Directive on Reinsurance : Guidance Note, March 2006; K Noussia, The Impact of the Reinsurance Directive 

2005/68: So Far So Good?, J.B.L. 2008, 5, 415-431, 422. 
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lastly any separate rules relating to the solvency margin 
and minimum guarantee fund which are to be applied in 
respect of finite reinsurance contracts.88 

With regards to the insurance special purpose vehic-
les (ISVPs) which - though not reinsurance undertakings, 
conduct reinsurance-like activities - the directive provi-
des as follows: for the purposes of the directive, an ISPV 
is a not necessarily incorporated undertaking, other than 
an existing insurance or reinsurance undertaking, which 
fully fiinds its exposure to the reinsurer through the issue 
of debt securities or some other funding mechanism, such 
as a reinsurance securitisation vehicle. 

The reinsurance directive enables member-states 
to introduce mles on the establishment of ISPVs. If 
member-states choose to pennit such ISPVs they must 
require their prior authorisation and lay down specific 
rules in relation to mandatory conditions for inclusion 
in all contracts issued, the good repute and appropriate 
professional qualifications of the managers of the ISPV, 
or in relation to the requirements for sound administra-
tive and accounting practices and mles relating to sol-
vency requirements.8' 

However, even member-states not willing to allow 
ISPVs to be established within their territories have to in-
troduce detailed qualitative or quantitative mles setting 
the conditions for the use of amounts outstanding from 
an ISPV as assets covering technical provisions. This is 
a necessary requirement as there is no obstacle for ISPVs 
wanting to assume risks from insurance undertakings 
established in other member-states. Although ISPVs are 
not explicitly subject to supplementary supervision under 
the insurance groups directive 98/78/EC™, however, they 
receive their authorisation in accordance with article 46 
of the reinsurance directive and there is nothing in the re-
insurance directive to prevent member-states from su-
bjecting ISPVs to supplementary supervision within the 
scope of their national legislation." 

In relation to financial reinsurance, the reinsurance 
directive establishes that in order to ensure that appro-
priate standards are maintained, any reduction in the ca-
pital under a financial reinsurance contract has to be no 
greater than is justified by the reduction in risk and in 
addition effective risk transfer is required. In this way 
innovative transactions that truly transfer risks to the 
capital markets are encouraged. 

In practice, the risk-transfer process encompasses 
that firms ensure that the legal documentation associa-
ted with the transaction identifies the level of risk actu-
ally being transferred and reflects the economic sub-
stance of the transaction, including that the risks being 
transferred are incontrovertible and that there are no 
conditions to fulfil that would be outside the firm's con-
trol as this is essential to ensure that the level of risk-
transfer arising from a transaction is rightly assessed." 

Overall, the reinsurance Directive 2005/68/EC 
promotes worldwide financial solidity via the establis-
hment of supervision of reinsurers by competent autho-
rities in their home country. It also sets down the condi-
tions for a tme "single passport", which enables reinsu-
rance undertakings to carry on their business anywhere 
in the EU, either by establishing themselves in other 
member-states or by providing services directly from 
their home country or another member-state. Overall, 
the reinsurance Directive is an interim measure, intro-
duced in advance of the Solvency II Directive, which 
aims at the promotion of the harmonisation of reinsu-
rance law and contributes to the completion of the inter-
nal insurance and reinsurance market.93 

3.3. Impact Assessment of the Proposed 
Instruments for the Harmonisation of Insurance 

and Reinsurance 

Until the adoption of the reinsurance Directive 
2005/68/EC the minimum requirements for a single li-

*" European Commission: "Main Conelusions of the transposition meeting regarding the Reinsurance Directive 2005/68/EC on 13 
November 2006", MARKT/2502/07-EN; K Noussia, The Impact of the Reinsurance Directive 2005/68: So Far So Good?, J.B.L. 
2008,5,415-431,422-423. 

19 K Freeman: The EU Directive on Reinsurance : Guidance Note, March 2006 
"" Because this directive refers only to reinsurance undertakings with an authorizing received in accordance with Article 3 of 200-

5/68/EC. 
" European Commission: "Main conclusions of the transposition meeting regarding the reinsurance directive 2005/68/EC on 13 

November 2006" MARKT/2502/07-EN; K Noussia, The Impact of the Reinsurance Directive 2005/68: So Far So Good?, J.B.L. 
2008,5,415-431,423. 

n Consultation Paper 06/12** Financial Services Authority:"Implementing the Reinsuarance Directive", F.S.A., June 2006; K 
Noussia, The Impact of the Reinsurance Directive 2005/68: So Far So Good?, J.B.L. 2008, 5, 415-431, 424. 

" K Noussia, The Impact of the Reinsurance Directive 2005/68: So Far So Good?, J.B.L. 2008, 5, 415-431, 415-418. 
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censing system for insurers94 were insufficient and 
member states had to implement their own measures 
and reforms. This also meant that the functioning of the 
single market was hampered. 

The central idea behind the inception of the reinsu-
rance Directive 2005/68/EC was to even supervision le-
vels, abolish existing trade barriers, increase reinsurance 
financial activity, internationally strengthen the voice of 
the EU, facilitate internal mechanisms of financial con-
trol, risk management and disciplined undenvriting and 
strengthen the capacity of reinsurance companies to deal 
with extreme modern challenges. It constitutes a signifi-
cant step directed in hannonising reinsurance regulation, 
achieving the completion of the internal insurance and 
reinsurance market and materializing thc need for a 
European-wide consistent regulatory reinsurance regime. 
Following the innovations introduced by the reinsurance 
Directive 2005/68/EC, the Solvency II Directive replaces 
the old requirements with more harmonized ones. It aims 
to ameliorate insurance regulation and promote a level 
playing field of hannonization through thc codification 
of all of the existing insurance Directives into a single 
one which - albeit principle based - will aim at a high le-
vel of harmonization through its implementing measures 
by the development of proposals in transparency with 
stakeholders and fmally by the drafting of a text capable 
of encompassing the anticipated impact. 

It is hoped that the combined effect of the reinsuran-
ce Directive 2005/68/EC and the proposed Solvency II 
Directive will make simpler the conduct of insurance bu-
siness in Europe, promote competitive equality at a Euro-
pean and global level, contribute to the creation of a 
world-wide standard in insurance, endorse higher and 
more uniform levels of consumer protection'5 and deepen 
the integration of the European insurance market.96 

4. CRITICAL DISCUSSION 

In its attempt to ensure the coherence of the aquis the 
Commission has proposed the adoption of various harmo-

nizing instruments. However, these proposals were not 
left non-criticized and were often not welcomed. Nevert-
heless, harmonization is oftcn required because there are 
differences in the various national laws which are per se 
undesirable and which cause difficulties for business and 
for the operation of a common market. Within this con-
text, harmonization appears to be a virtue which needs no 
further justification. Secondly, harmonization may be re-
quired to respond to the need for the removal of serious 
impediments in cross-border transactions.97 

Whatever their need, harmonization efforts cast fe-
ars and doubts. In the present case, it is feared that, ul-
timately, nothing will be achieved or that the solution 
adopted will be based on the wrong propositions and as 
such will severely detriment the trading parties. 

It is admitted however that any sort of reform abo-
lishing anachronistic national law, should respect natio-
nal identities. It is also admitted that the proportionality 
of any such reform should be proven98, that the refonn 
should not simply repeat pre-existing positions but pro-
vide essential answers to the existing problems99, that 
empirical evidence will have to be acquired which will 
demonstrate the actual contribute of harmonization to 
the removal of cross-border obstacles to trade and that 
the rules drafted are reconsidered so that they are not of 
the "surface" type100 but able to provide the most sensi-
ble answers to typical questions.101 

The envisioned toolbox function of the envisaged 
CFR goes well beyond the review of the acquis communa-
utaire and serves as a "draftman's handbook" in shifting to-
wards a horizontal approach in harmonizing European con-
tract law. This horizontal approach is bound to a) be signi-
ficantly broader in scope and coverage as compared to the 
piecemeal-type legislation adopted so far and b) to entail a 
(partial) shift from the existing approach of setting "mini-
mum standards" towards "full harmonization" within its 
scope of operation. Moreover, the tme and final aim of the 
CFR is to serve as a blueprint for the drafting of a "Euro-
pean Civil Code" or a single European contract law.102 

94 As these were established by the third generation insurance Directives. 
'5 http://europa.eu/rapid/pressReleasesAction.do?rference=MEMO/07/286&format=htm accessed on 13 April 2008. 
" Charlie McCreevy, European Commissioner for Internal Market and Services, Insurance Solvency: The Way Forward, Brussels, 22 

June 2006, SPEECH/06/399. 
97 R Goode, Rule, Practice and Pragmatism in Transnational Commercial Law, ICLQ 2005, 54(3), 539-562, 556. 
98 Regardless of any bias against economic analysis. 
" M Kenny, The 2003 Action Plan on European Contract Law: Is the Commission Running Wild?, E.L.Rev. 2003, 28(4), 538-550, 550. 
m LMiller, The Common Frame ofReference and the Feasibility ofA Common ContractLaw in Eumpe, J.B.L. 2007, JUN, 378-411, 378-385. 
101 R Goode, Rule, Practice and Pragmatism in Transnational Commercial Law, ICLQ 2005, 54(3), 539-562, 556. 
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5. CONCLUSION 

All legal systems develop either by reformulating 
existing rules and principles or by adapting them to the 
changing political, economic and social circumstances. 

The proposal for a CFR in relation to European 
contract law is a good development. Such an instrument 
will establish common principles and terminology in 
the area of European contract law and in this way im-
prove the contract law acquis. Although it is expected 
to act only as a point of a reference, it will nevertheless 
diminish any divergences between the different con-
tract laws in the EU, promote harmonisation and help 
advance the intended internal market. 

Presently, the draft CFR signals a positive follow 
up in the process of harmonisation of European contract 
law and there are indications that it may also, in the 
long mn, iead to the adoption of an optional European 
Contract Code alongside the final format of the CFR. In 
the process of creating a European intemal market, the 
search for common rules in contract and insurance law 
is an indispensable part of the above described pro-
cess.1"3 With regard to insurance and reinsurance, partial 
harmonisation has been effected via the various adop-
ted Directives, sucb as the currently proposed Solvency 
II Directive. The Directives apart, the proposed CFR al-
so attributes a special role to insurance in the light of 
the accomplishment of the intemal insurance market. In 
addition to the proposed CFR, the Commission promo-
tes the idea for the creation of an optional model for an 
optional European Civil Code. 

All of the initiatives are encouraging and they are 
anticipated to have a positive impact. It remains to be 
seen what the overall progress and impact of the above 
discussed initiatives and measures will be. As is the ca-
se with all hannonisation efforts, it should be bome in 
mind that such processes are difficult, lengthy and com-
plex in nature as well as immensely time-consuming. 

Bismarck is reputed to have said: "If you like laws 
and sausages, then you should never look to see how they 
are made." The EC Commission's attempts to ensure the 

coherence of European contract law remind us of Bi-
smarck's scepticism towards law-making: the prospect 
may be appetising, but the product dubious.104 The dan-
ger is great that either nothing will happen at great ex-
pense; concluding the exercise with the observation that 
the time is not opportune for change or that chaos will 
ensue to the detriment of trading parties and consumers. 
The principal source of chaos is that the debate will pro-
ceed on the basis of the wrong propositions: the EC must 
respect national identities whilst sweeping away anac-
hronistic and market-fragmenting national law; the pro-
portionality of reform must be proven, notwithstanding 
any bias against economic analysis.105 

Debates relating to harmonisation of European 
laws should continue to be prioritised within the EU. 
However, the currently discussed reform project should 
be based on a balancing of such complex yet reciprocal 
problems which demand subtle responses rather than 
the assertion of pre-existing positions. Similarly, the 
Commission's linguistic contortions should be under-
stood as a waming: what does the Commission mean by 
arguing for a frame of reference and an optional instm-
ment, yet insisting that this is not to be understood as a 
nascent pan-European Civil law? Whilst the traditional 
approach finds approval, the Commission also identifi-
es the need to avoid the risks associated with the out-
break of a new legal particularism in Private law. Do 
such positions signal a strategy or is the Commission 
unaware of the contradictory signals it is sending? Are 
the more subtle balances which are being identified, de-
alt with inadequately? The Commission sbould not be 
surprised, recalling Bismarck, if there is simply no mar-
ket for such an expensive and dubious sausage. 

The Draft CFR has the potential to be highly suc-
cessful, on the condition that it surpasses the obstacle of 
being nothing more than a surfaced and superficial set of 
optional mles which will fail to answer critical contempo-
rary questions detected by the modem market circumstan-
ces. So long as the above requirement is met and all inte-
rested parties involved are allowed to participate at the 
harmonisation process, there will be no winners or losers. 

H Grosse Russe-Khan, The European Draft Common Frame of Reference - A Source of Comparative Law; A New Option for Choosing 
theApplicableLaw; OrA TemplateFor a European Civil Code?, pp. 11-12,16, available athttp://ssm.com/abstract=1319247, accessed 
on July lst, 2009. 

103 D Edvvard, Concluding Observations, 249-251, 250 in S Vogenauer, M Weatherill (Eds), The Harmonisation of European Contract 
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105 M Kenny, The 2003 Action Plan on European Contract Law: Is the Commission Running Wild?, E.L.Rev. 2003, 28(4), 538-550, 538. 

M Kenny, The 2003 Action Pian on European Contract Law: Is the Commission Running Wild?, E.L.Rev. 2003, 28(4), 538-550, 550. 

Revija za pravo osiguranja & Broj 3-4/2009 47 

http://ssm.com/abstract=1319247

