3/2017

Medical standard and doctors’ liability according German theory and court practice

Jakov RADISIC, PhD
Faculty of Law, Kragujevac

Medical standard and doctors’ liability according German theory and court practice

SUMMARY

Medical standard is a general rule of the proper
conduct of prevention, setting up diagnosis, healing
and rehabilitation, which is applicable at the time. That
is, indeed, those what average, mindful and cautious
doctor can and must know and how to proceed.
Therefore, it is a quality treatment what matters.
Establishing standard in dispute before the court is, in
the first place, a legal issue, while its proper application
depends on the circumstances of the given case.

A medical doctor is not responsible to guarantee
treatment success fullness, but must warrant to have the
knowledge and skill required to work in line with the
medical standard. Abilities, knowledge and diligence
that may be expected from the average member of the
same profession on a given occasion matter. Briefly
said, medical doctor will have to act with diligence
required by the medical standard. From the legal
point of view, there are no other requirements except
those established from the medical point of view. The
law does not order doctors what and how they should
perform, instead, the law only verifies if they discharge
their duty in a manner required by their profession.

A negative departure from the medical standard
represents, generally, doctor error that attracts liability.
Doctors’ civil liability is tied to the failure to act with
objectively due diligence, which is typical of the
members of the medical profession. The basis for such
liability is not fault due to an erroneous formation of the
will, instead it is conduct contrary to the expectation of
the profession circles. Medical doctor’s duty of treating
in accordance with the standard should protect the
patient from known and avoidable risks inherent to
the treatment itself (the so-called “iatrocenic risks”).
Unavoidable risks are not embraced by the liability for
the wrong treatment or conduct contrary to the medical
standard.
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